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accused person under article 21, who is unable to engage a lawyer and
secure legal service an account of reasons such as indigence or
incommunicado situation, to have free legal services at state’s expenses.

 Right to be Produced before a Magistrate: Article 22(2) provides
that “every person who is arrested and detained in custody shall be
produced before the nearest magistrate within a period of 24 hours of
such arrest excluding the time necessary for the journey from the place
of arrest to the Court of the Magistrate.” The right to be produced
before the nearest Magistrate is guaranteed with a view to avoid any
miscarriage of justice. It is with the object to correct and approve the
executive action of arresting person(police). It has been held that the
magistrate must apply his judicial mind to determine whether the arrest
is regular or legal and in accordance with the law. The Magistrate
therefore, while authorizing the extension of arrest must not act
mechanically. He has to judicially scrutinize circumstances and if satisfied
can order the detention of the accused in police custody.

 No Detention beyond 24 hours: Article 22(2) further mandates that
the arrested person shall not be detained in custody beyond 24 hours
without the authority of a Magistrate. It means that if the police fail to
produce the arrested person before the nearest Magistrate within 24
hours, the said detention shall be deemed to be illegal. However, the
safeguard guaranteed under article 22 is subject to some exceptions
provided under the Constitution.

2.3 MEANING AND CLASSIFICATION OF
EVIDENCE

The word evidence is derived from the Latin word evidare which means to show
clearly, to make clearly and to discover clearly. In general parlance, evidence
means collection of facts produced by the parties either orally or in the written
form before the court of law to prove the existence or non-existence of disputed
facts. In legal sense, evidence means and includes: 1. All statements made by the
witnesses and permitted by the court as oral evidence, and 2. All documents
produced by the parties for inspection of the court are known as documentary
evidence.

Oral Evidence: Personal acknowledgement of facts by words, verbal statements,
visible representation, gestures or signs or any other means which can be
communicated to the court.

Documentary Evidence: Any matter expressed or described upon any substance
by means of letters, figures or marks for the purpose of recording is called
document. Electronic records like floppy, CD, memory stick also come under the
definition of document. When a document is called for the inspection of the court
it is known as documentary evidence.

Primary Evidence: When the original document is produced before the court of
law for its inspection, it is called primary evidence.

Secondary Evidence: If the law permits the parties to produce the copies of the
original in place of primary evidence it is known as secondary evidence.
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Direct Evidence: When the fact is directly attested by witnesses, things or
documents is called as direct evidence.

Circumstantial Evidence: It means information dealing with related surroundings
or circumstances. It is an evidence of circumstances or situations leading to the
happening of the principal fact.

Hearsay Evidence: Any information received by a person with the help of
others and not through his direct senses is called hearsay evidence.

Basic Principles of Relevance of Facts in Criminal Justice System :

Motive: Motive means a psychological fact that moves a person to do an act
in a particular way. In criminal law mens rea (intention) is an important fact to
establish the guilt of an accused person. On the other hand, there is always a
question as to why an offence is committed by the accused?. What are the
motivating factors leading to commission of such offence. This is very important
if the case is going to be decided purely on the basis of circumstantial evidence
and granting sentence or imposing fine.

Preparation: There are four stages of crime namely intention, preparation, attempt
and commission of an act. Preparation is the stage to design the plan and execute
it. Evidence which shows that the accused made preparation to commit a crime
is relevant and admissible.

Conduct: Conduct means what a person thinks of himself and behaves. Conduct
is an external behaviour of a person. There is nexus between the conduct of the
accused and the crime committed. Conduct like avoiding arrest, resistance to
arrest, escape from the custody, running away from the scene of offence, etc.
amounts to the conduct of the accused and is quite relevant in criminal proceedings.

Identification Parade: The evidence of Identification parade proceedings
conducted for the purpose of establishing the identity of accused is relevant
evidence at the time of trial of the accused person. The object of conducting
Identification Parade is to test the truthfulness of the witnesses and his capability
to identify an unknown person whom he has seen only once. When the accused
person is arrested on the basis of physical features given by the eyewitness, police
arrange the test identification parade. Test Identification parade is conducted in
presence of Judicial Magistrate and the police have to leave the scene to ensure
the free and fair conduct of identification parade. Arrested person will be placed
between the other persons who have same physical characters of accused as far
as possible. Then the Magistrate calls the eyewitness to identify the accused
person, whom he had seen while committing the crime. If the eyewitness identifies
the accused, he picks up the person whom he had seen while committing the
crime. The Magistrate records to that effect and he completes the proceedings.
The eyewitness who has identified the accused will be produced in court at the
time of trial to identify the accused person again.

Conspiracy: When two persons agree to do an illegal act or an act which is not
illegal but by illegal means, such agreement is called a criminal conspiracy. The
general principle is that no person can be made liable for the acts of other. But
in a criminal conspiracy persons who take part in conspiracy are deemed to be
mutual agents for the purpose of commission of an offence. Here anything said,
done or written by one partner shall be binding on all other partners as important
evidence in the court of law.
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Check Your Progress I

Note: Use the space provided for your answer.

1. Explain the rights of accused person according to Indian constitution.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

2. Classify various types of evidences.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

2.4 CONFESSIONS

The word confession is a biblical term which denotes accepting one’s own sins
to the heavenly father. In criminal justice system confession means to admit a fault
or crime. This is acknowledgement of one’s own guilt. In fact it is self harming
statement in criminal cases. E.g.: A is charged with murder of B. Here A makes
a statement that he committed the murder. This admission of crime amounts to
confession. The statement of confession may be recorded by any person except
the police. When confession is made to magistrate, it is called formal statement
of confession having a good evidentiary value. The reason is that under section
164 Cr.P.C. the magistrate shall take every care and caution while recording the
confession statement. The evidentiary value of confession statement depends
upon its veracity. The legal aspects of confession can be explained as follows:

 No person accused of an offence shall be compelled to give a witness
against himself. Otherwise it amounts to testimonial compulsion.

 Confession should be made voluntarily. If it is made by inducement, threat
or promise it is not relevant.

 Confession made to the police officer shall not be proved against the accused
person.

 Confession made under the custody of police shall not be established against
the accused.

 Confession made by one accused person is also relevant against the co-
accused provided the confession should make both the parties liable.

Exceptions:

 If any inducement, threat or promise is made to record the confession, by
a person other than police, in such case in the opinion of court, if such
inducement, threat or promise has been fully removed then it is relevant.
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 When a confession is made under the promise of secrecy is relevant.

 When confession is made under deception or under the state of drunk is
relevant.

 When any fact is discovered in consequence of information received from
the accused person while he is in the custody of police, so much of such
information whether it amounts to confession or not as relates distantly to the
facts thereby discovered, may be proved.

Magistrate’s Duty in Recording Confession:

 He shall explain that accused person need not make or be bound by his
confession.

 He shall not record the statement unless he satisfies that the statement seems
to be voluntarily.

 If a person is not willing to make the confession the magistrate is not supposed
to handover the person to the police custody.

 The magistrate shall write a footnote that the statement of confession is
recorded and read in the presence of the accused person.

 If the magistrate has no power to take up that case, the recorded confession
shall be forwarded to the concerned judge for inquiry and trial.

2.5 DYING DECLARATION

A dying declaration is called leterm mortem which means the words said before
death. Statement of a dead person before his death explaining the cause of death
or any circumstances leading to cause his death is a dying declaration. In a
number of homicide or suicide cases dying declaration is of vital evidence. Some
times it is prima facie evidence and some times it is corroborative evidence. The
reason for admissibility of dying declaration is on the presumption that no person
shall lie on his death bed. In English law dying declaration is admissible only in
criminal cases, where as in India it is admissible in both civil and criminal cases,
provided the death comes into question. Before taking the dying declaration as
an admissible evidence the following conditions are to be satisfied.

1. The declarant must have died.

2. The cause of his death must be in question.

3. The declarant must explain the cause of his death or circumstances which
resulted in his death.

4. The declaration must be a complete statement.

5. The person making the statement must be in sound mind.

The courts in India evolved certain principles and made some propositions
for effective use of dying declarations as evidences. Some of the propositions
are as under:

 Dying declaration may be the sole basis of conviction depending upon the
circumstances it is recorded.
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 Dying declaration may be made to any person like magistrate, police, doctor
or relatives of injured person. But if it is recorded by magistrate, it will have
a greater evidentiary value.

 The dying declaration must be recorded in the exact words used by the
declarant to avoid possibility of several interpretations.

 If the dying declaration is recorded immediately after the occurrence of an
incident i.e., causing of injuries, it can avoid the influence of the other members
of the family in making of the statement.

 The declarant must have an opportunity to identify the accused person by
giving particulars like name, address, physical features, relationship, etc.

 When there are several dying declarations made to different persons, they
must be identical and similar in respect of substantive part of the declaration.

 Incomplete dying declarations are not allowed as evidences.

 If it is proved that a portion of dying declaration is false evidence then the
other part of dying declaration has no meaning in admission.

 Dying declaration should be made in a fit state of mind. There is no prescribed
form for making a dying declaration. Therefore, it may be oral or in written
form.

2.6 COMPETENCY OF WITNESSES

A very important question is who is the competent witness to be testified. According
to the law of evidence every person is a competent witness unless he is disqualified
by the judge on certain reasons. A judge may disqualify a person as a witness
on the ground of his extreme old age or tender age or decease to the mind or
body etc. A child, lunatic, blind persons, deaf and dumb person are also considered
as competent witnesses. In civil and criminal proceedings, wife and husband are
competent witnesses against other. However, there are certain persons who shall
not be compelled to give witness before the court of law. They are as under:

 No judge or magistrate shall be compelled to answer questions as to his own
conduct or anything which came to his knowledge in court except under the
special orders of superior courts.

 No person who is or has been married shall be compelled nor permitted to
disclose any communication made to him during marriage by the person to
whom he is or has been married. This privilege is intended to ensure
matrimonial harmony which is available even after dissolution of marriage.
However, when there is a dispute between wife and husband this privilege
may not be available.

 No witness shall be permitted to give evidence from the unpublished records
relating to the affairs of the state without the consent of the head of the
department.

 No magistrate or police officer can be compelled to say as to where & how
he got information in relation to the commission of offence.



Principles of Criminal
Jurisprudence

23

 No public officer shall be compelled to disclose communications made to
him in official confidence when he considers that the public interest would
suffer by its disclosure.

 No barrister, attorney, pleader, vakil, his clerks or servants & interpreters
whose employment has ceased, shall be permitted to disclose any
communication made to him by the client. In the same manner the advise
given by him to his client is also protected.

 No person taking legal advice shall be compelled to disclose to the court any
confidential communication between him & his legal professional advisor.

 No witness, who is not a party to the suit, shall be compelled to produce
his title deeds to any property.

 No one shall be compelled to produce any document which is in his
possession. But if he consents to the production of document it can be
produced by him.

 Witness will not be excused from answering the questions on the ground the
answers will incriminate him.

Examination of Witnesses

In a suit of proceedings, the court issues the summons to the witnesses for
appearance before it. The trial commences when the parties are present with
their advocates and witnesses. The court orders for commencement of the trial
and proceedings. When a person comes as a witness his name, age, address,
occupation and other relevant personal information will be recorded on oath in the
witness box. The answers given by the witnesses are recorded by the court. In
civil cases, there are two parties known as plaintiff and defendant. In criminal
cases, they are called as complainant/prosecution and accused/defence.

In civil cases, the advocate for the plaintiff explains the fact and introduces evidences
in support of his claim. In criminal cases, prosecution explains the charges
against the accused persons and introduces the evidences to prove the charges.
In criminal cases the accused person is presumed to be innocent therefore the
burden of proof lies on the prosecution. There are three stages of examination
of witnesses under the law of evidence. They are: examination-in-chief, cross
examination and re-examination.

Examination-in chief: Examination of party or parties or witness by their own
advocate is called examination-in-chief. The object of this examination is to give
the party a chance to place the facts before the court and explain all facts which
needs proof. There are three rules regarding the examination-in-chief. They are:
a) the question in examination in chief must be related to facts-in-issue or relevant
fact, b) no leading question can be asked, and c) the witness can give evidence
only relating to facts but not of law.

Cross examination: After completion of examination-in-chief the witness will
be cross examined by the advocate of the opposite party. This stage is
known as cross examination. The cross examination as an opportunity is
available to the opposite party to elicit or extract the truth from the
witnesses. It is a very important stage and process to test the correctness of
the witness. Naturally, there are four objectives to be fulfilled by cross
examination. They are: a) to extract the truth, b) to destroy the witness of the
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opposite party, c) to weaken opposite party’s witness, and d) to establish that
his witness is correct.

Re-examination: After the witness is cross examined by the opposite party,
the party who calls him may examine him again. This is known as re-examination.
Re-examination cannot be done as a matter of right, but only with the persmission
of the court. The very purpose of re-examination is to remove any doubt which
arose in cross examination and enable the witness to clarify any contradiction.

General rules of examination of witnesses:

 Witness shall not be compelled to give witness against himself.

 Unreasonable questions cannot be asked.

 Whether the question is proper or improper shall be decided by the court.

 Questions intending to corroborate the facts may be asked.

 Indecent and scandalous questions may not be asked unless it is an issue.

 Questions intended to insult or annoy shall not be asked.

 Questions contradicting the witness or test his veracity may be asked.

 Leading questions (suggested answer in the question) should not be asked
in examination-in-chief, if it is objected by other side.

 The witness may be cross examined as to his previous written statement.

 Witness may be allowed to refresh his memory with the help of any document.

 In cross examination the credit of the accused may be impeached by putting
question to prove that he is inconsistent in his statements.

Check Your Progress II

Note: Use the space provided for your answer.

1. What is the difference between confession and dying declaration?

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

2. Discuss the three stages of examination of cirtnesses.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................



Principles of Criminal
Jurisprudence

25

2.7 BASIC ELEMENTS OF CRIMINAL
PROCEDURE CODE

 Organization of Criminal Courts: The Cr.P.C provides a uniform set of
criminal courts throughout the territory of India by conferring jurisdiction,
powers and functions. The Cr.P.C mandates separation of judiciary from the
executive, which enables the state to work independently and impartially
without interference of any other organs of the State.

 Fair Trial: Under Cr.P.C. every person is entitled to fair trial and hearing
by an independent and impartial Tribunal. The accused is presumed to be
innocent, until the charges are proved. The accused has right to be represented
by his counsel. Further, the accused has a right to cross-examine the witnesses
of the opposite party.

 Protection to the Accused Person: Special provisions have been made to
protect the interest of the accused person. The Supreme Court also gave
some important guidelines with respect to the rights of the accused person
in D.K.Basu vs. State of West Bengal, AIR 1997 SC 610.

 Special Provision for the Protection of the Accused Person: Free legal
aid provision is made if the accused person is poor and cannot afford the
costs of the litigation. In petty cases the accused can even plead guilty by
post and send the amount of fine specified in the summons to the court,
therefore he need not appear before the court.

 Judicial Magistrates are under the control of High Courts: All Judicial
Magistrates shall work under the control of High Courts of the respective
states. The Judicial Magistrates in Metropolitan cities are named as
Metropolitan Magistrates. The Cr.P.C abolished the appointing of honorary
magistrates and justices of peace.

 Trial Procedure: Procedure for trial of summary cases shall be the same as
that for summons cases except where it is provided otherwise. The Court
of Sessions also have been given power to exercise the revisional jurisdiction
in addition to the High Courts. An appeal by the state against the order of
the acquittal can be filed only after obtaining the leave of the High Court. In
case of adjournments, costs may be awarded against the party seeking
adjournment including the prosecution.

 Duty of the Police: If the police officer refuses to record information about
commission of the crime the aggrieved person does have a right to send the
information by post to the superintendent of the police.

2.8 BASIC LEGAL TERMS

 First Information Report (FIR): FIR is an important document and
evidence in criminal proceedings. The investigation proceeds on the basis of
First Information Report in a court. Legally speaking, the information given
to a police officer and reduced to writing as required by Section 154 of
Cr.P.C is known as First Information.

 Station House Officer or Officer-in-charge of a Police Station: The
Officer-in-charge of a police station is an important person in the investigation
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process. In his absence, the police officer present at the station, who is the
next in rank to him is called officer-in-charge.

 Complaint: Any allegation made orally or in writing to a Magistrate with a
view to, his taking action under the Cr.P.C. However, the police report does
not come under complaint.

 Bail: Security for the appearance of the accused person on giving which
is released from pending Trial or investigation. The main object of the bail
is to release the accused from lawful custody. Bail is granted when the court
is of the opinion that the accused person may not abscond and present in
the court as and when required by the court.

 Anticipatory Bail: Bail granted before the accused from being arrested. If
the accused feels that he is going to be arrested on false or baseless allegations
he may apply for anticipatory bail.

 Bailable Offence: means an offence which is shown as bailable in the First
Schedule of the Cr.P.C or in any other law for the time being in force. Non-
bailable offences means any other offence.

 Warrant and Summons Cases: Warrant case means a case relating to an
offence punishable with death sentence or imprisonment for life or imprisonment
for a term exceeding 2 years. Summons case means a case relating to an
offence, and not being a warrant case.

 Cognizable and Non-cognizable Offence: An offence for which, a police
officer may in accordance with the First schedule of the Cr.P.C or under any
other law for the time being in force, arrest with a warrant. Whereas in non-
cognizable offence police officer has no authority to arrest without a warrant.

 Inquiry, Investigation and Inquest: An inquiry in a trial is conducted by
a Magistrate or a court, and investigation is conducted by a police officer or
any other person for collection of evidence, whereas an inquest (Investigation)
is done by the police officer to ascertain the cause of death in a suicide, or
suspicious death cases.

 Police Station: means any post or place declared generally or specially by
the State Government, to be a police station and includes any local area
specified by the state government for the purpose of Cr.P.C.

 Public Prosecutor: A public prosecutor represents the State in whose
name the prosecution is conducted. The public prosecutor must discharge his
duties fairly, fearlessly and with full sense of responsibility. His duty is to
assist the court in discovering the truth. According to Cr.P.C public
prosecutors, Additional Public prosecutors and Assistant public prosecutors
may be appointed by the State and Central Governments as per the
requirements of the High Court, Sessions Courts, and Magistrate Courts.

2.9 POWERS OF THE COURTS

The High Court or Courts of Session, Judicial Magistrates, Metropolitan Magistrates
and the Executive Magistrates are given a number of powers to try, punish and
pass sentence. The Cr.P.C also imposes duty on the police and members of the
society to assist the Magistrates in prevention of crimes and arrest of persons.
The following table shows the powers of the respective courts to grant punishment.
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2.10 ARREST OF PERSONS

Arrest means deprivation of a person’s freedom by legal authority. Arrest may be
by touch or confining the body of a person and if he resists, the police can also
use all means of legal force to effect the arrest. Technically speaking, arrest is a
form of state constraint applied to a person, during which the person is placed
under detention, is imprisoned and is deprived of his right to move freely. Arrest
can be made with or without warrant. Article 21 of Indian Constitution speaks
that, “No person shall be deprived of personal liberty except according to the
procedure established by law”. Therefore, the State, Courts and Police should
take every care with regard to arrest of a person. The rights of the arrested
person under the Constitution, Cr.P.C. and other laws have been mentioned
hereafter :

 Right to be informed of the grounds of arrest

 Right to be defended by a lawyer of his own choice

 Right to be produced before a Magistrate

 No detention beyond 24 hours with out the authority of law.

 Right to know about the charges and see the contents of the warrant

 Right to Medical examination in deserving cases.

 Right to have a woman police if the arrested person is a women.

 Duty of the police to follow the guidelines given by the Supreme Court in
D.K.Basu’s case.

NAME OF THE COURT PUNISHMENT

Supreme Court Any punishment

High Court Any punishment

Sessions & District Judge Death sentence, life imprisonment
(to be ratified by HC) and fine

Additional session Judge Death sentence, life imprisonment
(to be ratified by HC) and fine

Assistant Session Judge Ten years imprisonment and fine

Chief Judicial Magistrate Seven years imprisonment and fine

Additional Chief Judicial Magistrate Seven years imprisonment and fine

Chief Metropolitan Magistrate Seven years imprisonment and fine

Additional Chief Metropolitan Seven years imprisonment and fine
Magistrate

Judicial Magistrate First class Three years imprisonment and fine

Metropolitan Magistrate Three years imprisonment and fine
upto Rs.5000/-

Judicial Magistrate second class One year imprisonment and fine upto
Rs.1000/-

Special judicial Magistrate One year imprisonment and fine upto
Rs.1000/-
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 Power of the Police to Arrest a Person Without Warrant : The police
officer may arrest a person without an order from a Magistrate under the
following circumstances:

 A person concerned in any cognizable offence

 A person is in the process of house-breaking.

 A person is in possession of stolen property

 A person who obstructs a police officer in the discharge of his duties.

 A person who is declared as deserter from armed forces.

 A person who commits non-cognizable offence in the presence of police and
refuses to give his name and address.

 Power of a Private Individual to Arrest the Accused: The law permits
even a private person to arrest the accused, if the accused commits any non-
bailable and cognizable offence in his presence. He shall without any delay
hand over such person to a police officer. In such cases the police officer
can re-arrest him.

 Power of the Magistrate to Arrest: The Judicial Magistrate and the
Executive Magistrate are empowered to arrest a person or authorize any
person to arrest the accused in the following circumstances:

 Any offence committed in his presence

 Any person against whom the warrant can be issued

2.11 PROCESS OF PRODUCTION OF PERSON

The procedure is laid down in Cr.P.C. to compel the attendance of the persons
including the accused and witnesses by issuing of summons, arrest warrant or in
case of absconding, declaring such person as proclaimed offender and attaching
his properties.

 Summons and How to Serve: Summons are issued for the purpose of
appearance or for production of document or thing. Every summon issued
by a court shall be in writing, in duplicate, signed by the presiding officer of
the court and shall bear the seal of the court. Every summon should be
served by a police officer personally to the person summoned by delivering
a copy of summons after taking a signature on the duplicate copy. Then a
person summoned is not present such summons may be served on some
adult member of the family. In case of a corporate body, it may be served
to the secretary, local manager or to the principal officer of the corporation.
In case the above mentioned persons are not available for serving of summons
the copy of the summon shall be affixed to the out door of the house in
which the person summoned ordinarily resides. Where the person is summoned
is a government servant summons could be served through his employer.

 Warrant of Arrest and How to Issue: An arrest warrant is a written order
issued by a judge or other proper judicial officer, upon probable cause,
directing the police to arrest a particular person. Where a person has been
concerned in a non-cognizable offence he cannot (except in certain cases)
be arrested without a warrant. Every warrant of arrest issued by a court
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should be in writing and must contain the signature of the preceding officer,
name of the person who is to execute, name of the person to be arrested
and seal of the court. Every warrant shall remain in force until it is canceled
by the court or until it is executed. Court may in its discretion make an
endorsement on warrant for the release of the person after executing a bond
with sufficient sureties. Every warrant issued by any Magistrate in India may
be executed in any place in India or it may be forwarded for execution
outside its jurisdiction to any Executive Magistrate or District superintendent
of police or Commissioner of police within the local limits of whose jurisdiction
it is to be executed.

 Proclamation of Offender and the Attachment of Properties: Where a
person against whom a warrant has been issued has been absconding or is
concealing himself so that such warrant cannot be executed, court may
publish a written notice requiring him to appear at specified place and at
specified time not less than 30 days from the date of publishing such
proclamation. After issuing of such proclamation if he fails to comply and has
been avoiding his arrest the court may issue an order for the attachment of
the properties of the person absconding. The purpose and the object are
to compel the appearance of the person.

 Warrant in Lieu of Summons: When any person who is bound by any
bond to appear before the court, does not appear, the presiding officer may
issue a warrant directing that such person be arrested and produced before
him.

When will a search warrant be issued?

A search warrant is a written order to a police officer or any other person by a
competent authority such as a Magistrate or Court for search of any places either
generally or for specified things or documents or persons wrongfully detained.
According to Cr.P.C., a search warrant can be issued in the following circumstances:

 Where the court has reason to believe that the person summoned to produce
a document or thing will not produce it;

 Relevant document not known to the court and is in possession of any
person;

 Where a general inspection or search is necessary

 Search of a place suspected, which contains stolen property or forged
documents;

 Search for persons wrongfully confined;

 Power to compel restoration of unlawful detention of women or female child;

 Search for publications forfeited to government;

 Search of a place without warrant conducted in presence of Magistrate;

 Search by a police officer without any warrant and police officer has power
to conduct search in the limits of others’ jurisdiction;

 Forms and duration of search warrants is explained;

 When a warrant is directed to a police officer he may endorse to another
police officer;
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The police officer should ensure that search should be conducted fairly by following
the procedure established by law.

 Search by police without warrant: The Cr.P.C. authorizes the police
officer to search certain things, documents without warrant if it is necessary
for fair investigation by following procedure:

 In-charge police officer may conduct a search or he may authorize it to
subordinate in writing.

 Search may be for things and documents which is necessary for investigation
No ‘‘general search” is permitted.

 Police officer must have reasonable grounds about search of specific things.

 Police officer must record in writing for what search he is proceeding. In
case of ‘ non-recording, of reasons, search will become illegal.

 Police Officer must send a copy of findings of search to the nearest Magistrate.

 Search must be made in the presence of two independent and respectable
inhabitants of the locality.

 Police officer must prepare a list of things seized.

 Police officer must give a copy of search to the occupant.

 Witnesses must accompany to search.

 Nominee of the accused is permitted to be present during search.

 In non-compliance of the above said procedure stated above violators will
be liable to pay damages.

 Sec 102 of Cr.P.C. authorizes a police officer to seize any incriminating
things other than those specified things for which the search is made. He may
seize any property which may be alleged or suspected to have been stolen,
or which may be found under circumstances which create suspicion of the
commission of any offence.

2.12 LET US SUM UP

The Indian Constitution not only provide for the structure of governance but also
provides for requirements of diversified social values. A Constitution can perform
many functions in a modern state. One of these tasks is to serve as a deposit for
a cluster of a society’s fundamental political values. Despite so many odds, the
Indian Constitution has successfully sowed seeds of socio-economic revolution.
The Judiciary has also contributed a lot for development of constitutional
jurisprudence by exhibiting its active role in interpretation and enforcement of the
Constitution. A social change, which is indispensable to realize the dreams of the
founding fathers of Indian constitution, has been successful to some extent due to
employment of the theory of implied rights with directives which have been
conjunctively read with fundamental rights.

The basic principles of law of evidence pertinent to criminal administration of
justice have been fully discussed in this unit. The importance of confessions, dying
declarations, expert’s opinion, relevancy of character, burden of proof in criminal
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cases, various stages of examination of witnesses have been discussed with
appropriate examples. The whole exercise in this unit is to make the student to
study the important principles of law of evidence and application of the text to the
context.

Check Your Progress III

Note: Use the space provided for your answer

1. What is FIR?

...............................................................................................................

...............................................................................................................

...............................................................................................................

...............................................................................................................

2. Explain the powers of various courts to grant punishment.

...............................................................................................................

...............................................................................................................

...............................................................................................................

...............................................................................................................

3. Discuss the process of production of person in court.

...............................................................................................................

...............................................................................................................

...............................................................................................................

...............................................................................................................
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UNIT 3 THEORIES AND PERSPECTIVES
IN CRIMINAL JUSTICE
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3.14 Conflict Theories

3.15 Quinney’s Theory of the Social Reality of Crime

3.16 Turk’s Theory of Criminalization

3.17 Let Us Sum Up

3.18 Further Readings and References

3.0 OBJECTIVES

By the end of this unit, you will be able to:

 explain the various theories of crime and criminology; and

 explore the theoritical dimension of crime and criminology.

3.1 INTRODUCTION

The formalizing of this concept into “crime” probably had its early beginnings in
the formalization of court procedure at the Assize of Clarendon called by Henry
II in 1166 A.D. when the jury system was structured essentially as it remains
today. The construction of jails was approved, and the beginnings of classification
of crimes as felonies and misdemeanors appeared. In 1215, King John under
compulsion from his barons issued the Magna Carta as a symbol of a general
movement toward civil and constitutional rights.
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3.2 POSITIVE SCHOOL OF CRIMINOLOGY

Cesare Lombroso, proposed that criminals were biological throwbacks and used
the term "atavistic". He studied troublesome soldiers and criminals in Italian Prisons
and identified following physical characteristics of a criminal:-

1. Slanting forehead

2. Long earlobes or none at all

3. A large jaw

4. Heavy supraorbital ridges

5. Excess hairiness or absence of hair

6. Extreme sensitivity to pain or lack of sensitivity to pain

On the basis of his research Lombroso emphasized the need for direct study of
the individual and his method was always objective and positive. Later he changed
his assumption and pursued the basic idea of cause as 'a chain of interrelated
causes".

Lombroso classified criminals into three major categories:

1. The born criminals (atavist or biological throwbacks);

2. The insane criminal;

3. Criminaloids - under certain circumstances they indulge in criminal behaviour.

Unlike Lombroso who gave more attention to biological than the social factors,
Enrico Ferri gave more emphasis to the interrelatedness of social, economic and
political factors. He argued that criminality can be explained by interactive efforts
/factor:-

1. Physical factors - race, geography

2. Individual factors- age, sex, psychological variables

3. Social factors- population, religion and culture.

He said that crime can be controlled by social changes like subsidized houses,
birth control, freedom of marriage and divorce, public recreation facilities etc. He
attempted to integrate his positivistic approach to crime with political changes. In
his book Sociologia Criminale, he had only five classes:-

Society is a natural body (either adapt to the environment or be eliminated).He
reasoned that true criminal action revealed an inability to live by the basic human
sentiments necessary for society to survive, they should be eliminated, their death
would contribute to the survival of the society. He suggested life imprisonment or
overseas transportation (exile) for lesser criminals - for him deterrence and
rehabilitation were secondary. He favoured 'forced reparation' and indeterminate
sentences and modeled on psychic characteristics of the offender. By giving society
or the group supremacy over the individual, Garofalo and Ferri were willing to
sacrifice individual rights to the opinion of 'scientific experts'.
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Criticism of Positive School

Crime is an essential product of social organization but initially positive school was
ignoring the sociological aspect of criminal behaviour. Work of positivists was not
very statistically sophisticated. Conclusions about real or significant differences
between criminals and non criminals were in fact highly speculative.

3.3 ECOLOGICAL SCHOOL OF CRIMINOLOGY

Ecological School of Criminology is also known as ‘The Chicago School of
criminology’. The members of the Department of Sociology, University of Chicago
attempted to pinpoint the environmental factors associated with crime and to
determine the relationship among those factors. Clifford R.Shaw worked as
probation and parole officer and became convinced that the problem of juvenile
delinquency had its origin in the juvenile’s detachment from conventional groups
rather than in any biological and psychological abnormalities.

3.4 SITUATIONAL CONTEXT OF CRIME

The term “situation” refers to the immediate setting in which behaviour occurs,
and “situational analysis” refers to the search for regularities in relationships between
behaviours and situations. Neighbourhoods are one situational context that can
influence the occurrence of crime. These theories assume that there are always
people around who will commit a crime if given a chance. They don’t explain the
motivation to commit crime rather they explain the situations and circumstances
in which motivated offenders find that they have the opportunity to commit a
crime. Therefore, these theories sometimes are called “opportunity theories of
crime”. Hindelang argued that the routine activities of some groups expose them
to much greater risks of victimization than others.

Check Your Progress I

Note: Use the space provided for your answer

1. What are the main proponents of the positive school of criminology?

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

2. Explain the situational coutext of crime.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

Criminal Anthropology: Lombroso to Goring

Cesare Lombroso extended the tradition of physiognomy and phrenology by
studying all anatomical features of the human body, not merely the features of the
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face or the shape of the skull. Lombroso went on to perform autopsies on sixty-
six male criminals, and he found that these had a significant number of characteristics
that were similar to primitive humans. He also examined 832 living criminals, both
male and female, 390 non-criminal Italian soldiers, and ninety “lunatics.” These
studies were presented in his book, L’uomo delinquente (The Criminal Man),
which appeared in 1876. Some of the physical characteristics that Lombroso
linked to crime included deviations in head size and shape, asymmetry of the face,
large jaws and cheekbones, unusually large or small ears that stand out from the
head, fleshy lips, abnormal teeth, recording chin, abundant hair or wrinkles, long
arms, extra fingers or toes, or an asymmetry of the brain. Many of these
characteristics were said to resemble lower animals, such as monkeys and
chimpanzees.

3.5 BODY TYPE THEORIES: SHELDON TO
CORTES

Some of the more interesting attempts at relating criminal behaviour to physical
appearance are the so-called body type theories. The body type theorists argue
that there is a high degree of correspondence between the physical appearance
of the body and the temperament of the mind. The book of William Sheldon, on
delinquent youth, is a good example of a body type theory. Sheldon took his
underlying ideas and terminology of types from the fact that a human begins life
as an embryo that is essentially a tube made up of three different tissue layers,
namely, an inner layer (or endoderm), a middle layer (or mesoderm), and an outer
layer (or ectoderm). Sheldon then constructed a corresponding physical and
mental typology consistent with the known facts from embryology and the
physiology of development.

Sheldon’s basic type characteristics of physique and temperament are briefly
summarized in the following scheme:

Physique Temperament

1. Endomorphic:relatively great development of digestive viscera; tendency
to put on fat; soft round-ness through various regions of the body; short
tapering limbs; small bones; soft, smooth, velvety skin. 1. Viscerotonic;
generalrelaxation of body; a comfortable person; loves soft luxury; a “softie”
but still essentially an extrovert.

2. Mesomorphic: relative predominance of muscles, bone, and the motor
organs of the body; large trunks; heavy chest; large wrists and hands; if
“lean,” a hard rectangularity of outline; if “not lean,” they fill out heavily.
2.Somotonic: active, dynamic, person; walks, talks, gestures assertively;
behaves aggressively.

3. Ectomorphic: relative predominance of skin and its appendages, which
includes the nervous system; lean, fragile, delicate body; small, delicate bones;
droopy shoulders; small face, sharp nose, fine hair; relatively little body mass
and relatively great surface area.

4. Cerebrotonic: an introvert; full of functional complaints, allergies, skin troubles,
chronic fatigue, insomnia; sensitive to noise and distractions; shrinks from
crowds.
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Each person possesses the characteristics of the three types to a greater or lesser
degree. Sheldon therefore used three numbers, each between 1 and 7, to indicate
the extent to which the characteristics of the three types were present in a given
individual. For example, a person whose somatotype is 7-1-4 would possess
many endomorphic characteristics, few mesomorphic characteristics, and an average
number of ectomorphic characteristics.

3.6 BIOLOGICAL FACTORS AND CRIMINAL
BEHAVIOUR

Early biological theories in criminology took the view that structure determines
function—that is, individuals behave differently because of the fundamental fact
they are somehow structurally different. These theories tended to focus strongly
on inherited characteristics. Modern biological theories in criminology, in contrast,
examine the entire range of biological characteristics, including those that are
environmentally induced. In addition, modern theories do not suggest that biological
characteristics directly “cause” crime. Instead, they argue that certain biological
conditions increase the likelihood that an individual will engage in maladaptive
behaviour patterns (e.g., violent or antisocial behaviour), and that those behaviour
patterns can include actions that are legally defined as criminal. Finally, modern
theories increasingly focus on the interaction between biological characteristics
and the social environment, rather than looking solely at the effects of biology
itself. These are called biosocial theories of crime, and most biological criminologists
recognize that this is where the field must go in the future.

Chromosomes and Crime

Normal males have one X and one Y chromosome which is an XY while normal
females have two X chromosomes, or XX. The sex of an individual is determined
at conception. Persons with normal male characteristics always have the Y
chromosome; females never have the Y chromosome. There have been many
abnormal combinations and mosaics and these sometimes cause difficulty in defining
roles in society for example an XXY may think he is female and may have been
brought up that way and yet find difficulty in accepting the female role. Conversely,
the XXY may have been brought up as a male but have reservations about the
role. This is why sex change operations are becoming more common in modern
society. The recent theory is that the presence of XYY chromosomes in the male
produces an overly aggressive “super male” who finds himself in conflict with the
law more frequently than do his XY brothers. Some have suggested that this
finding will revive the effort to look for the bad for the bad seed. The first finding
of the XYY chromosome in the adult male (an American) was reported in the
English medical journal Lancet published in August 26, 1961.

Family Studies

Explanations of human behaviour in terms of heredity go far back in antiquity and
are based on the common sense observation that children tend to resemble their
parents in appearance, mannerisms, and disposition. Scientific theories of heredity
originated around 1850 and were more extensively worked out over the next fifty
or seventy-five years. In connection with the development of the theory of heredity,
new statistical methods were devised by Francis Galton and his students (notably
Karl Pearson) to measure degrees of resemblance or correlation. Charles Goring
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used these new statistical techniques in the analysis of criminality, arriving at the
conclusion that crime is inherited in much the same way as are ordinary physical
traits and features.

3.7 PSYCHOANALYTICAL THEORY OF CRIME

Sigmund Freud coined the term psychoanalysis in 1896 and based an entire
theory of human behaviour on it. He observed that most patients talk freely
without being under hypnosis, and he developed the technique of free association
of ideas. By encouraging patients to say anything they had in their minds without
regard to relevancy or propriety, he found that disturbing events discussed with
anguish earlier could be discussed later with relative ease, and the sources of
psychological pain eventually surfaced into the consciousness, thereby losing their
crippling effect.

Psychoanalytic Explanations of Criminal Behaviour

Psychoanalytic theory provides the basic orientation for psychoanalytic explanations
of criminal behaviour. Within the psychoanalytic perspective criminal and delinquent
behaviours are attributed to disturbances or malfunctions in the ego or superego.
The id, in contrast, is viewed as a constant and in born biologically based source
of drives and urges; it does not vary substantially among individuals. Freud himself
did not discuss criminal behaviour to any great extent. He did, however, suggest
that at least some individuals performed criminal acts because they possessed an
overdeveloped superego, which led to constant feelings of guilt and anxiety. There
is a consequent desire for punishment to remove the guilt feelings and restore a
proper balance of good against evil. Unconsciously motivated errors (i.e., careless
or imprudent ways of committing the crime) leave clues so that the authorities may
more readily apprehend and convict the guilty party, and thus administer suitably
cleansing punishment. This idea was extensively developed by later Freudians.
Criminality of this type is said to be appropriate for treatment through
psychoanalysis, since it can uncover the unconscious sources of guilt and free the
person from the compulsive need for punishment.

While excessive guilt from an overdeveloped superego is one source of criminal
behaviour within the psychoanalytic framework, August Aichhorn, a
psychoanalytically oriented psychologist, suggested alternate sources for crime
and delinquency based on his years of experience running an institution for
delinquents. He found that many children in his institution had underdeveloped
superego, so that the delinquency and criminality were primarily expressions of an
unregulated id. Aichhorn attributed this to the fact that the parents of these children
were either absent or unloving, so that the children failed to form the loving
attachments necessary for the proper development of their superegos. Aichhorn
treated these children by providing a happy and pleasurable environment, so as
to promote the type of identification with adults that the child failed to experience
earlier. He commented that most training schools “attempted through force, through
fear of punishment, and without rewards of love to make the delinquent socially
acceptable. Since most of their charges belong to the type just described, they
only exaggerated what the parents had already begun and consequently they were
doomed to failure.” Freud approved of these techniques in his foreword to
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Aichhorn’s book, and concluded that they, rather than psychoanalysis per se,
were appropriate in the case of young children and of adult criminals dominated
by their instincts.

3.8 SOCIOLOGICAL THEORIES OF CRIMINAL
BEHAVIOUR

Durkhiem, Anomie and Modernization

Emile Durkheim (1858-1917) has been called “one of the best known and one
of the least understood major social thinkers.”

Durkheim’s theories are complex, but his influence on criminology has been great.
The concept of anomie emerged with Durkheim in 1897 as the loss of individual
identification with one’s cultural group. Merton (1938) had considered anomie as
an explanation of deviant behaviour early in 1938. In 1949, he suggested that the
condition of anomie would be a good explanation for deviant behaviour in any
society. In 1955, he elaborated on anomie as central in juvenile delinquency
(Witmer and Kotinsky, 1955). Because criminal behaviour grows out of a
contradiction between the culture and the social structure and, in addition, between
the cultural values and the means provided for achieving them, the individual
dissociated from his cultural group may well exhibit deviant behaviour. Merton
further elaborated and refined this concept in 1957.

Crime as Normal in Mechanical Societies

Mechanical societies are characterized by the uniformity of the lives, work, and
beliefs of their members. All the uniformity that exists in a society, that is, the
“totally of social likeliness,” Durkheim called the collective conscience. Since all
societies demand at least some degree of uniformity from their members (in that
none are totally organic), the collective conscience may be found in every culture.
In every society, however, there will always be a degree of diversity in that there
will be many individual differences among its members. As Durkheim said, “There
cannot be a society in which the individuals do not differ more or less from the
collective type.”

Anomie as a Pathological State in Organic Societies

To the extent that a society is mechanical, it derives its solidarity from pressure
for conformity against the diversity of its members. The criminalizing of some
behaviours is a normal and necessary part of this pressure. But to the extent that
a society is organic, the function of law is to regulate the interactions of the various
parts of the whole. If this regulation is inadequate, there can result a variety of
social maladies, including crime. Durkheim called the state of inadequate regulation
anomie.

Durkheim proposed that society functions to regulate not only the economic
interactions of its various components, but also how the individual perceives his
own needs. Durkheim’s theory of anomie has been used as the basis for later
explanations of crime and a variety of other deviant behaviours.
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Check Your Progress III

Note: Use the space provided for your answer

1. Discuss the relationship between chromosomes and crime.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

2. How is criminal behaviours explained by psychoanalytic theory?

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

3. Explain the sociological theories of criminal behaviour.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

3.9 MERTON’S STRAIN THEORY

Durkheim had analyzed anomie as a breakdown in the ability of society to regulate
the natural appetites of individuals. Merton, in an article first published in 1938,
argued out that many of the appetites of individuals are not “natural,” but rather
originate in the “culture” ofAmerican society.At the same time, the “social structure”
of American society limits the ability of certain groups to satisfy those appetites.
The result is “a definite pressure on certain persons in the society to engage in
nonconformist rather than conformist conduct.”

Merton argued that because all persons cannot be expected to achieve the goals
of the culture, it is very important that the culture place a strong emphasis on the
institutionalized means and the necessity of following them for their own value,
these means must provide some intrinsic satisfactions for all persons who participate
in the culture. This is similar to the situation in athletics, in which the sport itself
must provide enjoyment, even if the person does not win. The phrase “It’s not
whether you win, its how you play the game” expresses the notion that the
primary satisfaction comes from following the institutionalized means (rules) rather
than achieving the goal (winning).

For certain groups, then, a severe strain on the culture values arises because:

1. The culture places a disproportionate emphasis on the achievement of the
goal of accumulated wealth and maintains that this goal is applicable to all
persons, and
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2. The social structure effectively limits the possibilities of individuals within
these groups to achieve this goal through the use of institutionalized means.

This contradiction between the culture and the social structure of society is what
Merton defines as anomie.

There are various ways in which an individual can respond to this problem of
anomie, depending on his attitude toward the culture goals and the institutionalized
means.

Merton’s Five “Modes of Adaptation”

1. Conformity

Merton recognizes conformity as the most common type of the five modes.
During this mode, people strive to obtain success by the most pure conventional
means available.

2. Innovation

During innovation, Merton identifies a miniscule, but substantial change in the
perspective of the people whose mode is still in conformity and that of whom has
shifted to innovation. The people continue to seek success; however by innovation
they strive to obtain the success by taking advantage of illegal goals available to
them in place of less promising conventional means in order to attain success.

3. Rebellion

Merton suggests that by the time people reach the mode of rebellion, they have
completely rejected the story that everybody in society can achieve success and
have loomed into a rebellious state. They neither trust the valued cultural ends nor
the legitimate societal means used to reach success. Instead, these people replace
such ideas with irrational objectives to include the violent overthrow of the system
altogether.

4. Retreatism

Identified by Merton as the escapist response of the five modes, retreatism occurs
when people become practically dropouts of society. They give up all goals and
efforts to achieve success because they view it as an impractical, impossible,
almost imaginary, and irrational possibility. Merton attributes this mode as the one
to which drug addicts, alcoholics, vagrants, and the severely mental ill function
because their reactions to not being able to obtain success by legitimate means
represses them from society.

5. Ritualism

During ritualism, the final mode, people realize that they have no real opportunity
to advance in society and accept the little relevance that they have. It is in this
mode that people concentrate on retaining what little they possibly gained or still
have in place of concentrating on a higher yield of success. They return to adhering
to conventional norms in hopes of maintaining the few possessions or possible
gains that they have attained. For many members of the urban lower socioeconomic
populous and disadvantaged minorities this period of short-lived and slightly
increased gains takes nearly a lifetime to obtain and to recognize its worth in a
modern industrial society.
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3.10 THE THEORY OF DIFFERENTIAL
ASSOCIATION OR LEARNING THEORY

The theory of differential association was introduced by Sutherland in the following
form:

1. The processes which result in systematic criminal behaviour are fundamentally
the same in form as the processes which result in systematic lawful behaviour.

2. Systematic criminal behaviour is determined as a process of association with
those who commit crimes, just as systematic lawful behaviour is determined
as a process of association with those who are law-abiding.

3. Differential association is the specific casual process in the development of
systematic criminal behaviour.

4. The chance that a person will participate in systematic criminal behaviour is
determined roughly by the frequency and consistency of his contacts with the
patterns of criminal behaviour.

5. Individual differences among people in respect to personal characteristics or
social situations cause crime as they affect differential associations or frequency
and consistency of contacts with criminal patterns.

6. Cultural conflict is the underlying cause of differential association and therefore
of systematic criminal behaviour.

7. Social disorganization is the basic cause of systematic criminal behaviour.

The first theory of differential association proposed in 1939 indicated that crime
was basically due to social disorganization, which resulted from the social processes
of mobility, competition, and conflict. In the 1947 revision of his Principles of
Criminology, Sutherland modified his theory by adding other materials. His final
theory of differential association had taken shape. It included the following points:

1. Criminal behaviour is learned.

2. Criminal behaviour is learned in interaction with other persons in the process
of communications.

3. The principal part of learning of criminal behaviour occurs within intimate
personal groups.

4. When criminal behaviour is learned, the learning includes:

 Techniques of committing the crime, which are sometimes very
complicated, sometimes very simple;

 The specific direction of motives, drives, rationalizations, and attitudes.

5. The specific direction of motives and drives is learned from definition of the
legal codes as favourable or unfavourable.

6. A person becomes delinquent because of an excess of definitions favourable
to violation of law over definitions unfavourable to violation of law.

7. Differential association may vary in frequency, duration, priority, and intensity.
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8. The process of learning criminal behaviour by association with criminal and
anti-criminal patterns involves all of the mechanisms that are involved in any
other learning.

3.11 CONTROL THEORIES

Drift and Neutralization

The concept of drift occurs when a lower class young person finds it unnecessary
to make a definite commitment either to delinquency or to legal conformity. He
or she may “drift” in an unidentified area between these two opposing commitment
and making use of extenuating circumstances to justify delinquency. Many persons,
especially in the lower socioeconomic class, take advantage of the fact that
criminal laws may not be rigidly enforced and that considerable discretion is left
to police and courts in their application. Consequently, the delinquent extends the
legal boundaries to the extenuating circumstances that fit his or her own situation
and justify the delinquency behaviour. The group or gang can then expand its
concept of self defense to cover aggressive attacks on another gang under the
implicit justification that the other gang is threatening the attacking gang. Because
of the uncertainty in the application of the law, an individual or gang may drift
delinquency without any definite decision or commitment having been made. Most
delinquents eventually drift out of this delinquency as they mature; only a limited
number of juvenile delinquents become committed to an adult life of crime.

The concept of neutralization was originally developed by Sykes and Matza.
According to this theory, a person is able to rationalize himself out of the moral
bind of his childhood development and justify his delinquent behaviour. Sykes and
Matza (1957) identified five types of neutralization:

1. Denial of Responsibility: The person learns to view himself as more acted
upon than actor. He is the victim of circumstances.

2. Denial of Injury: The person feels that nobody is really hurt by his actions.
Auto theft is “borrowing” and gang fighting may be seen as a private duel.

3. Denial of the Victim: The injury is not seen as wrong in view of the
circumstances (assaults of homosexuals and other who have been seen as
“out of place”. (“He asked for it”).

4. The Condemnations of the Condemns: The person sees condemns as
hypocrites, deviants in disguise, impelled by personal spite; by attacking
others, the wrongness of his own behaviour is confused.

5. The Appeal to Higher Loyalties: Sacrificing demands of larger society
may be neutralized by the demands of smaller groups for loyalty, fidelity, and
protection.

Sykes and Matza indicated that delinquents’ value system is not consistently in
opposition to the dominant social order; however, they are able to qualify
behavioural norms in which they believe, which allows them to engage in
disapproved behaviour. Much delinquency is essentially an unrecognized extension
of defenses to crimes, in the form of justifications for deviance that are seen as
valid by the delinquent.
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Hirschi’s Social Control

Hirschi’s social control theory calls for policy implications that would strengthen
a person’s bond to society and thus give them strong reasons not to break the
law. They would decide not to break the law because they either have much to
lose, little time to break the law because of legitimate involvement in non-criminal
activity, because they feel bonded with other members of society and are too
attached to victimize those people or perhaps because they believe in and respect
the laws which prohibit them from breaking the laws. All these ideas are the
elements of social bonding which Hirschi believes to prevent people from engaging
in criminal behaviour.

Hirschi’s social control theory has been a widely studied and widely accepted
theory in the field of criminology. In fact, it is the official theory accepted by the
Department of Justice. While Hirschi does have many critics it must be said that
his theory may be one of the most important theories in the field of criminology.

3.12 CONTAINMENT THEORY

Containment theory, as proposed by W.C. Reckless (1961), is based on an inner
control system and an outer control system. Pushes and pulls toward delinquent
or conforming behaviour, both internal and external, are basic to containment
theory. If inner pushes and outer pulls are toward delinquent behaviour, then
delinquent behaviour will result. Inner containment involves good self-control, ego
strength, well developed superego, high frustration tolerance, high resistance to
diversions, high sense of responsibility, goal orientation, ability to find substitute
satisfactions, and tensions-reducing rationalizations. Outer containment is the
structural buffer in a person’s immediate social world that holds him or her within
the social norms. The presentation of a consistent moral front, existence of a
reasonable set of social expectations, effective supervision and discipline of children,
provision for a reasonable scope of activity, opportunity for acceptance, outlets
for the expression of tension and frustration, identity and belongings are all factors
in containment. Inner and outer containment apparently occupy a central position
between the pressures of the external environment of a person and his or her inner
drives.

Check Your Progress III

Note: Use the space provided for your answer.

1. Discuss the five 'Mode of Adaptation' as explained by Mertion.

................................................................................................................

................................................................................................................

................................................................................................................
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2. What are the basic premises on which the learning theory is based?

................................................................................................................

................................................................................................................

................................................................................................................
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3. What is the social control theory in the field of criminology?

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

4. Explain containment theory.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

3.13 LABELING THEORY

Labeling theory is apparently based on the concepts developed by Frank
Tennenbaum in 1938, Lemert in 1951, Becker in 1963, Turk in 1969, and
Quninney in 1970. According to this concept, nothing is criminal, but certain
things have been so defined and labeled by society. Persons become criminal
primarily on the basis of visibility of offending behaviour and the labeling process
by the system of criminal justice. Scharg (1971) identified steps in the labeling
process:

1. No act is intrinsically criminal but is made so by the law.

2. Criminal definitions are enforced in the interest of powerful groups by their
representatives, including the police.

3. A person does not become a criminal by violating the law, but by the labeling
process by which authorities confer this status upon him.

4. Dichotomizing people into criminal and non criminal categories is contrary to
common sense and empirical evidence.

5. Only a few persons are caught in violation of the law, while many may be
equally guilty.

6. While the sanctions used in law enforcement are directed against the total
person and not only the criminal act, the severity and consequences of the
penalty vary according to the characteristics of the offender.

7. Criminal sanctions also vary according to other characteristics of the offender,
such as minority groups, transients, the poorly educated, residents of
deteriorated urban areas, and other factors.

8. Criminal justice is based on a stereotyped concept of the criminal as a willful
wrongdoer who is morally bad and deserves condemnations.

9. Once labeled as a criminal, it is difficulty for an offender to “live down” the
label and restore himself to respected status in the community.
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As Tannenbaum pointed out in 1938, the dramatization of evil or the heralding of
famous and well-known criminals proclaims criminal careers at least as one way
of gaining public attention and, further, develops a reputation that keeps the
individual in the criminal role. Al Capone, for example, would hardly have been
accepted to study for the priesthood.

The point of the labeling theory is the social definition of crime and deviance that
makes certain things criminal and deviant. Becker (1963) has indicated that deviance
is not a quality of the act but a consequence of the application by others or rules
and sanctions so that the person may be labeled as deviant. Sociologists are less
interested in law than are lawyers, so sociologists focus greater attention on the
informal mechanisms of social control beyond the narrow.

Police officers have been given considerable discretion in apprehending youths;
and it has been observed that certain youths, particularly from minority racial and
think groups or those dressed in the style of “toughs” were treated more severely
than others for comparable offenses. This discretion is practiced by juvenile officers
as an extension of the juvenile court philosophy. The observations made by
Piliavin and Briar in this study indicate that the official delinquent is the product
of social judgment and that how this judgment is accepted by the police is critical
in the prevention or initiation of a delinquent career.

The “Self-fulfilling prophecy” that emerges from labeling was discussed by Merton
(1957). But whether a person becomes delinquent because he has been so
labeled or whether a competent expert has made a correct diagnosis and prognosis
is a central question stereotyping, generally at the point where in grouping within
the delinquent gang and out-grouping through the rejection of the gang by society
makes the deviant behaviour manifest and attracts the attention of society.

Labeling in delinquency control programs is dangerous. In the first place, it is not
clear in terms of results whether doing something is better or worse than doing
another. Second, because developments in the juvenile field are leading to a
category of people who are “in need of service” rather than “ delinquent” the
implication that labeling is a legal category makes a difference in the way juveniles
might be treated.

3.14 CONFLICT THEORIES

In the consensus view, society is said to be based on a consensus of values
among its members, and the state is said to be organized to protect the general
public interest. To the extent that societies are composed of groups with conflicting
values and interests, the organized state is said to mediate between these conflicting
groups and to represent the values and interests of society at large. The basic
argument of conflict criminology is that there is an inverse relation between power
and official crime rates: people with less power are more likely (a people with
more power are less likely) to be officially defined and proceeded as criminals.

Sellin’s Culture Conflict Theory

In 1938, Thorsten Sellin presented a criminology theory focused on the conflict
of “Conduct norms”. Conduct norms are cultural rules that require certain types
of people to act in a certain ways in certain circumstances. Sellin defined “Primary
cultural conflicts” as those occurring between two different cultures. These conflicts
could occur at border areas between two divergent cultures; or, in the case of
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colonization, when the laws of one culture are extended into the territory of
another, or, in case of migration, when members of one cultural group moves into
the territory of another. “Secondary cultural conflicts” occur when a single culture
evolves into several different subcultures, each having its own conduct norms.

Vold’s Group Conflict Theory

Vold’s theory is based on a view of human nature that holds that people are
fundamentally group involved beings whose lives are both a part of and a product
of their associations. Groups are formed out of situations in which members have
common interests and common needs that can best be furthered through collective
action. New groups are continuously being formed as new interests arise, and
existing groups weaken and disappear when they no longer have a purpose to
serve. There is a more or less continuous struggle to maintain, or to improve, the
place of one’s own group in the interaction of groups. Conflict is therefore one
of the principal and essential social processes in the continuous and ongoing
functioning of society. The conflict between groups seeking their own interests is
especially visible in legislative politics, which is largely a matter of finding practical
compromises between antagonistic groups in the community. The general situation
of group conflict gives rise to the familiar cry “There ought to be a law!”

3.15 QUINNEY’S THEORY OF THE SOCIAL
REALITY OF CRIME

Richard Quinney’s theory of “the social reality of crime” is expressed in six
proportions.

a. Definition of Crime

Crime is a definition of human conduct that is created by authorized agents in a
politically organized society.

b. Formulation of Criminal Definition

Criminal definitions describe behaviours that conflict with the interest of the segments
of society that have the power to shape public policy.

c. Applications of Criminal Definitions

Criminal definitions are applied by the segments of society that have the power
to shape the enforcement and administration of criminal law.

d. Development of Behaviour patterns in relation to Criminal Definitions

Behaviour patterns are structured in segmentally organized society in relation to
criminal definitions, and within this context persons engage in actions that have
relative probabilities of being defined as criminal.

e. Construction of Criminal Conceptions

Conceptions of crime are constructed and diffused in the segments of society by
various means of communication.

f. The Social Reality of Crime

The social reality of crime is constructed by the formulation and application of
criminal definitions, the development of behaviour patterns related to criminal
definitions, and the construction of criminal conceptions.
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3.16 TURK’S THEORY OF CRIMINALIZATION

Austin Turk proposed a conflict analysis of how power groups achieve authority
and legitimacy in society. Turk argued that social order is based in a consensus–
coersion balance maintained by the authorities. Turk’s theory of criminalization
specified “the conditions under which cultural and social differences between
authorities and subjects will probably result in conflict, the conditions under which
criminalization will probably occur in the course of conflict, and the conditions
under which the degree of deprivation associated with becoming a criminal will
probably be greater or lesser. Turk first distinguished between cultural norms and
social norms. Cultural norms are associated with verbal formulations of values
(e.g., the law as written), and social norms with actual behaviour patterns (e.g.,
the law as enforced) Turk argues about three factors-

1. The primary factor will be the meaning the prohibited act or attribute has for
the first line enforcers (i.e., the police), and the extent to which the higher
level enforcers (i.e., the prosecutors and judges) agree with the evaluation of
police.

2. The second factor affecting criminalization will be the relative power of the
enforcers and resisters.

3. The third factor affecting criminalization rates is “realism of the conflict moves”,
which relates to how likely an action taken by the subjects and authorities
may improve the potential for their ultimate success.

Check Your Progress IV

Note: Use the space provided for your answer

1. What are the various steps involved in labelling process?

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

2. Explain the two major conflict theories.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

3. Discuss Quinney's theory of the Social Reality of Crime.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................
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4. What are the three factors affecting criminalization according to Turk?

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

3.17 LET US SUM UP

This unit explains the various theories of crime and criminology. The occurrence
of crime and criminal behaviour has been explained by the biological theories,
psychoanalytical theories, sociological theories, control theories and the conflict
theories.

3.18 FURTHER READINGS AND REFERENCES

1. Amartya Sen, Development as Freedom (New Delhi: Oxford University
Press, 2000).

2. Democracy and Human Rights (New Delhi: Rajiv Gandhi Institute for
Contemporary Research, Project No.8,1995)

3. Hand Book on Human Rights for Judicial Officers (Bangalore: National
Law School of India University, 2001)

4. Harsh Mander & others, Good Governance: Resource Book (Bangalore:
Books for Change, 2004)

5. Justice Gulab Gupta, Our Own Human Rights (Bhopal: Madhya Pradesh
Hu­man Rights Commision, 2001).
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4.0 OBJECTIVES

By the end of this unit, you will be able to:

 understand the historical background of the Indian Penal Code;

 identify the salient features of IPC;

 describe the concept of group liability; and

 recognize the need for revisiting criminal laws.

4.1 INTRODUCTION

To achieve uniformity of laws and judicial systems in all the parts of British India,
the Charter Act of 1833 introduced a single legislature for the whole of British
India. It made the Governor-General of India, for the first time, solely responsible
for promulgating laws for all persons and the Presidency Towns as well as for the
mofussil. Thus, this legislature was authorized to enact all laws whether of
provincial or all India application. The Governor-General was assisted by an
Executive Council. The Charter Act of 1833, however, provided for the
appointment of a law member to the Council of the Governor-General, who was
only allowed to sit and vote ‘at meetings for making laws and regulations’.

The Indian Penal Code was enacted by the Indian Legislative Council on 6th
October, 1860 and it came into force on 1st January 1862. Before 1862 criminal
justice administration was in a state of confusion and chaos. English criminal law
was being administered in the presidency towns of Bombay, Calcutta and Madras
and Mohammedan law was being applied in the mufasils. The English Law of
Crimes was introduced in Presidency Towns without any reference to the conditions
prevailing in India. It was thought that even in England criminal law required
extensive reforms. Such a system could be brought in harmony with the Indian
conditions only by subjecting it to a process of extensive reforms and modifications.
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Historical Background

After the Indian Penal Code came into force, it can be said safely that under the
Indian legal system the criminal liability for an act or omission arises out of a
statute proscribing an act or illegal omission. A breach of the statutorily prohibited
act or the prescribed duty by a person is to be visited with punishment under law.
The general law of crimes is contained in the statute law, viz., the Indian Penal
Code as amended from time to time.

The Indian Penal Code, 1860 is a visionary and labourious work of three decades
(1834-1860) of the Law Commissioners, particularly, of Lord Macaulay, the
main architect of the Code. It has codified the then prevailing English criminal
law. It is pertinent to note that Indian Penal Code, 1860 which has been amended
only sparingly since its enactment in the post British era, is in operation as a major
substantive penal law of India since about the last 150 years. Only three chapters,
namely offences relating to criminal conspiracy, election and cruelty to married
women, have been added to its original 23 chapters. The Penal Code can
broadly be divided into four segments. Chapters I to V contain general matters
relating to the extent, definitions, principles of liability etc. Chapters VI to XV
deal with public matters between individuals and the state. Chapters XVI to
XXII are mainly concerned with offences committed by individuals against
individuals or legal persons other than the state. The last chapter XXIII is
residuary in nature, laying down the principles of punishment for attempt to commit
an offence if no specific provision has been made therefore.

Besides the general substantive criminal law codified in Indian Penal Code, 1860,
the Central and State Legislations have enacted various legislations forming part
of the penal law of the land to deal with specific subject matters. The special law
is applicable to the particular subject while the local law makes the law applicable
to a particular part of India. Any wrongful act which is thus prohibited under the
general, special or local laws and visited with punishment is deemed to be an
offence even though a civil liability may also arise out of the wrongful conduct.
Thus, where a landlord has disconnected the sub-meter of his tenant it will make
him liable for the offence under section 426 IPC, notwithstanding the fact that
tenant could sue the landlord for damages.

4.3 SOME SALIENT FEATURES OF IPC

As is clear from the above, the general law on substantive crimes is contained in
the Indian Penal Code, 1860. The Indian Penal Code is the basic governing
statute for determining criminal liability for offences stated in it, and also for
declaring exceptions to the question of criminal liability for the offences under the
Act. Each offence has been well defined providing the necessary elements
constituting the offence. In specific offences the requisite mens rea, actus reus
and forbidden consequence that must ensue to make them punishable are provided.
The various forms and shades of guilty mind have been legislatively crystallized
under the Indian Penal Code.

In the introduction chapter, it is stated that the provisions of Penal Code apply
to any offence committed by:

 Any citizen of India in any place without and beyond India; and
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 Any person on any ship or aircraft registered in India wherever it may be.

Chapter II deals with general explanations and definitions. Chapter III is on
punishments. The punishments to which offenders are liable under the provisions
of this Code are :

First – death; followed by imprisonment for life; rigorous imprisonment with hard
labour; simple imprisonment; forfeiture of property and fine.

Chapter IV talks about general exceptions. Some of these situations of exceptions
include:

i) Act likely to cause harm, but done without criminal intent, and to prevent
other harm,

ii) Act of a child under seven years of age,

iii) Act of a person of unsound mind, and

iv) Act done in good faith for benefit of child or insane person, by or by consent
of guardian.

Chapter V describes abetment in India. It also speak of abetment in India of
offences outside India and concealing design to commit offence punishable with
death or imprisonment for life.

Chapter VA explains criminal conspiracy while Chapter VI discusses offences
against the State which include waging, or attempting to wage war, or abetting
waging of war, against the Government of India.

Chapter VII deals with offences relating to the Army, Navy and Airforce, chapter
VIII explains about offences against the public transquillity. Chapter IX describes
offences by or relating to public servants. Offences relating to elections are
discussed in Chapter IXA. While Chapter X describes contempts of the Lawful
Authority of Public Servants.

False Evidence and Offences Against Public Justice are covered in Chapter XI.

While chapter XII is on Offences Relating to Coin and Government Stamps,
Chapter XIII explains about Offences Relating to Weights and Measures.

Chapter XIV provides details pertaining to Offences Affecting the Public Health,
Safety, Convenience, Decency and Morals. In Chapter XV offences relating to
Religion are described while Chapter XVI talks of Offences Affecting the Human
Body.

Chapter XVII deals with Offences Against Property. While Chapter XVIII is on
Offences Relating to Documents Chapter XIX deals with the Criminal Breach of
Contracts of Service. In Chapter XX, Offences Relating to Marriage are
described. Chapter XXA deals with Cruelty by Husband or Relatives of Husband.
Chapter XXI is on Defamation, while Chapter XXII deals with Criminal
Intimidation, Insult andAnnoyance, Chapter XXIII talks aboutAttempts to Commit
Offences.

Notwithstanding, the fact that the necessary guilty mind is indicated in the statutory
definitions of the crimes, it has been noticed that the doctrine of mens rea has
been imported into the criminal law in India through judicial decisions.1
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Check Your Progress I

Note: Use the space provided for your answer?

1. Trace the historical background of the Indian Penal code.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

2. Enlist the salient features of the Indian Penal Code.

................................................................................................................

................................................................................................................

................................................................................................................

4.4 GROUP LIABILITY

The general rule of criminal liability is that an individual is responsible for his actus
reus accompanied with requisite guilty mind. However, there are exceptions or
what we can call variations in the rule. The vicarious and imputed liabilities of
persons as well as liability of corporate bodies are an instance in point. Indian
Penal Code also provides for vicarious and imputed liability. It provides for
various forms of group liabilities e.g. group liability under section 34 in the form
of a rule of evidence making each member of the group liable for the final act if
he has in any manner participated in action in furtherance of the common intention
of all the members of the group irrespective of his individual contribution which
may have been very small. Further, group liability under section 149 is envisaged
making the members of the unlawful assembly vicariously liable for the criminal act
which is in furtherance of the common object or what members of the unlawful
assembly ought to have known is likely to be committed in given circumstances
besides making each of them liable for punishment for being member of an
unlawful assembly.

The code also makes punishable what are described as inchoate crimes i.e.,
abetment, attempt and criminal conspiracy etc.

4.5 AMENDMENTS TO THE IPC

More than a century and half have elapsed since the enactment of Indian Penal
Code, 1860. There has been great progress noticed since then in the field of
criminology and penology which have made it necessary to amend the Indian
Penal Code by modifying some of its sections and adding certain other sections
therein. Yet, substantially the Code has not undergone any major alteration in its
framework during these one hundred fifty years. Like all major statues the IPC
required amendment almost immediately after it came into force. The first set of
amendments came in the year 1870 by the Act 27 of 1870. In other cases,
amendment became necessary for administrative reasons when sedition was made
punishable under section 120A of the Act by Act 4 of 1898.
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In some other cases, the Code had to be amended to bring it in accord with
international obligations and conventions. Besides to meet special requirements
arising from time to time a large number of additional penal legislations have been
enacted since 1862, some of which are special laws relating to particular matters
but having all India application. Some others have been enacted as part of other
statutes like the Negotiable Instruments Act. Others are local laws applicable
only to particular territory of India. By enacting these special and local laws
supplementary penal provisions have been enacted in view of the fact that such
situations and concerns were not provided for by the Indian Penal Code.

The statistics show that a large number of convictions in criminal offences are
under the local and special laws like the excise Acts, municipal Acts and revenue
and tenancy laws etc.

The criminal laws have been called as one of the most faithful mirrors of a given
civilization reflecting the fundamental values on which the law rests. Though, the
Indian Penal Code has been described as one of the best legislations the
revolutionary changes that have taken place in the economic, social and political
fields have necessitated making legislations of far reaching consequence. Black-
marketing and profiteering after the World War-II became a worldwide
phenomenon. The Government of India, rose to the occasion by enacting the
Defence of India Act and rules there under which provided severe penalties for
black-marketing and profiteering etc. While as some countries came back to
normal life on termination of hostilities, others had the evils even in peace time.
Thus profiteering and black-marketing have now become a common practice and
to check these malpractices the legislation in the form of Essential Commodities
Act has been framed. There have been many changes in criminal law in the form
of amendments to the IPC and enactment of support legislations to deal with
various social evils and social-economic offences like corruption by public servants,
trafficking in drugs, smuggling, money laundering etc.

Need for revisiting criminal laws

The need to revamp the criminal justice system was felt for quite sometime as it
has come under severe stress and strain due to changing aspirations of the citizens
and the resulting social transformation. The process of criminal investigation,
prosecution and adjudication necessarily warrant changes and transformation in
tune with the developments in science. In fact, technological and information
revolution has swept the whole world. The internet has brought in a revolution
and the present world has become a global village facilitating moment of goods
and services across the national borders. However, if there has been great
impetus to the economic development because of modern technology, it has also
created worldwide insecurity because of sophisticated weapons being readily
available because of transnational terrorism which has raised its ugly head due to
variety of reasons.

In view of these developments which need immediate attention and solution,
recently, the Ministry of Home Affairs, Government of India set up in 2000 a
Committee under the Chairmanship of Sh. V.S. Malimath to consider measures
for revamping criminal justice system. The said Committee submitted its report
in 2003. The said report has been examined at various levels to consider the
various measures recommended by it for revamping criminal justice system. Some
of the recommendations of the Committee have since been accepted by the
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Government and have been incorporated in the criminal law of the land both
substantive and procedural.

Check Your Progress II

Note: Use the space provided for your answer

1. Highlight the major amendments to the IPC.

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

2. What is the need for revisiting criminal laws?

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

................................................................................................................

4.7 LET US SUM UP

Indian Penal Code has introduced a new chapter in the Indian Judicial System.
It has provided the basics for all types of legal interventions across the board. In
this unit, we have seen the historical background of Indian Penal Code, some
salient features of IPC, a very brief description of the 23 chapters with their titles
which reflect the areas of contents and other aspects such as group liability,
amendments of the IPC and the need for revisiting criminal laws. It is in fact a
difficult task to elaborate any one particular chapter of IPC as every chapter is
unique and needs to be considered with equal importance. You may like to read
the IPC in its totality which will enable you to have an indepth understanding of
IPC in its right perspective.

4.8 FURTHER READINGS AND REFERENCES

1. Ratanlal and Dhirajlal, THE INDIAN PENAL CODE, 2006 (Reprint 2009)

2. Indian Penal code,S.N.Misra,1999

3. Commentary on Indian Penal Code, K D Gaur, 2006

4. Indian Penal Code Bare Act.

(Endnotes)

1 See State of Maharashtra v. Mayer Hans George AIR 1965 SC 722.




