ignou CPI1-103

®

THE PEOPLE’S .
UNIVERSITY Consumer Protection
IndiraGandhi National | ssues
Open University
School of Law

Block

3

CONSUMER LAWS GOVERNING GOODS
UNIT 9

Food Safety and Sandards-| 5
UNIT 10
Food Safety and Sandards-| 29
UNIT 11
Food Safety and Sandards Authorities 49
UNIT 12

I mportant Consumer Protection Judgements (Goods) 76




CPI-103/ BLOCK 3

Expert Committee

Shri GC. Mathur
Convener-Trustee Treasurer
Binty, Vasant Kunj, New Delhi

Shri Sanjeev Talwar

(Deputed by Joint Secretary (CA), GOI)
Senior Counsellor

National Consumer Helpline, Ministry of
Consumer Affairs, GOI

[1PA, New Delhi

Prof. C. G Naidu

Professor, School of Vocational Education
and Training

IGNOU, New Delhi- 110068

Shri Ajay Mahaurkar
Associate Professor
School of Social Sciences
IGNOU, New Delhi- 110068

Prof. K. Ravi Shankar
Professor, School of Management Studies
IGNOU, New Delhi- 110068

Dr.K.S.Arul M. M. Selvam

Associate Professor, School of Journalism
and New Media Studies

IGNOU, New Dehi- 110068

Prof. K. Elumalai
Professor, School of Law
IGNOU, New Ddhi- 110068

Dr. Suneet Kashyap
Asstt. Professor, School of Law
IGNOU, New Dehi- 110068

Dr. Gurmeet Kaur
Asst. Professor, School of Law
IGNOU, New Dehi- 110068

Dr. Anand Gupta
Asst. Professor, School of Law
IGNOU, New Ddhi- 110068

Dr. Mans Sharma
Asst. Professor, School of Law
IGNOU, New Dehi- 110068

Block Preparation Team

ProgrammeCoor dinator:
Prof. K. Elumaai

Unit Writers

Dr. Sanjeev Srivastava

ILS, Ministry of Law and Justice
GOl, New Delhi. (Unit9 & 10)

Dr. Sushila

Assistant Professor of Law
National Law University
Delhi (Unit11&12)

Editor

Dr. MeenuAgrawal

Principal, Ginni Devi Modi Girls
PG College, Modinagar
Ghaziabad, U.P.

PRINT PRODUCTION

Mr. S. Burman Mr. Tilak Rgj Mr. Yashpal
Deputy Registrar (P) Assistant Registrar (P) Section Officer (P)
MPDD, IGNOU, New Delhi MPDD, IGNOU, New Delhi  MPDD, IGNOU, New Delhi

June, 2018
© IndiraGandhi National Open University, 2018

ISBN: 978-93-87960-20-6

Disclaimer: Any materials adapted from web-based resources in this module are being used
for educational purposes only and not for commercial purposes.

All rightsreserved. No part of thiswork may be reproduced in any form, by mimeograph or any
other means, without permission in writing from the Copyright holder.

Further information on the Indira Gandhi National Open University courses may be ob-
tained fromthe University's office at Maidan Garhi, New Delhi-110 068 or the official website
of IGNOU at www.ignou.ac.in.

Printed and published on behalf of Indira Gandhi National Open University, New Delhi by
Director, SOL, IGNOU.

Laser Typeset by : Rajshree Computers, V-166A, Bhagwati Vihar, (Near Sec. 2, Dwarka), Uttam
Nagar, New Delhi-110059

2 Printed at...



BLOCK 3 CONSUMER LAWS
GOVERNING GOODS

Unit 9: Food Safety and Sandards-I: The key topics/ issues discussed under
thisunit include: The reasonsfor enactment, sdient festures and broad framework
of the Food Safety and Standards Act, 2006, composition and functions of
the Food Safety and Standards Authority of India (FSSALI), establishment of
the FSSAI, Food Safety and Standards Rules and Regulations 2011.

Unit 10: Food Safety and Standards-I1: The key topics/ issues discussed
under this unit include: Bureau of Indian Standards Act, 2016, Packaging
Commodity Rules, 2011, Legal Metrology Act, 2009, Cold Storage Order,
1980, The Solvent-Extracted Oils, De-Oiled Med and Edible Flour (Control)
Order, 1967, Vegetable Oil Products Control Order, 1998, Export (Quality
Control and Inspection) Act, 1963 and Codex Alimentarius Commission (CAC).
The objectives and salient features of the above acts are a'so covered under
this unit.

Unit 11: Food Safety and Standards Authorities: The key topics/ issues
discussed under this unit include: Basic Scheme of The Food Safety and
Standards Authority of India (FSSAL), Establishment, composition and functions
of FSSAI and its functionaries, authorities and officers responsible for the
enforcement of FSSA, 2006, working of the Food Authority, Bureau of Indian
Standards (BIS), congtitution, composition and functioning of the BIS Authority,
certification system under BIS, types of licensing and its resources, etc.

Unit 12: Important Consumer Protection Judgements (Goods): The key
topicy issues discussed under this unit include: Selected judgements related to
goods such as defective car sold, blade in cold drink bottle, defective seeds
sold to farmers by Seeds Corporation, non-branded compressor fitted in air
conditioner after charging for branded one, sde of new mobile with old software,
insect found baked with biscuit, sale of defective sandals, defect in Cadbury’s
chocolate, etc. The fixation of liability and award of compensation, penalties
and direction for refund and replacement of goods wherever considered
necessary are also covered under this unit.

Note: The common featuresinbuilt in each of the units generally include:
(i) “Check Your Progress Exercises at the end of discussion of key and
important topics. (i) A brief summary of the unit titled ‘L et Us Sum Up’,
(i) ‘Keywords used in the unit, (iv) ‘Answersto Check Your Progress
Exercises, (v) ‘Useful Books and References and (vi) Discussion of
case laws wherever considered necessary and appropriate.
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UNIT 9 FOOD SAFETY AND
STANDARDS - |

Sructure

9.1 Objectives
9.2 Introduction

9.3 The Food Safety and Standards Act, 2006 (Act No. 34 of 2006)

931 Reasons for Enactment of the Food Safety and Standards Act, 2006
932 Salient Features of the FSS Act, 2006
933 Framework of the FSS Act, 2006
9331 Food Safety and Standards Authority of India
9332 Generd Principles of Food Safety
9333 Generd Provisions as to Articles of Food
9334 Provisions relating to Import
9335 Special Responsihilities as to Food Safety
9336 Enforcement FSSAI Act, 2006
9337 Analyss of Food
9338 Offences and Penalties
9339 Adjudication and Food Safety Appellate Tribunal
93310 Finance, Accounts, Audit and Reports
93311 Miscellaneous Provisions

934 Composition of the Food Safety and Standards Authority of
India (FSSAI)

935 Establishment of the Food Safety and Standards Authority of India
936 Functions of the Authority

9.4 Food Safety and Standards Rules and Regulations, 2011
941 Rules
942 Regulations

9.5 Let Us Sum Up

9.6  Answers to Check Your Progress Exercises

9.1 OBJECTIVES

After studying this unit, the learner shall be able to:

« explain the objectives and purpose of legidlation of the Food Safety and
Standards Act, 2006 as well as its salient features and framework;

o understand the establishment of the Food Safety and Standards Authority
of India, its compositions and functions etc.; and

« learntherulesand regulations framed under the Food Safety and Standards
Authority of India Act, 2006.

9.2 INTRODUCTION

Multiplicity of food laws, standard settings and enforcement agencies pervade
different sectors of food, which creates confusion in the minds of consumers,
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traders, manufactures and investors. Detailed provisions under various laws
regarding admissibility and levels of food additives, contaminants, food colours,
preservatives, etc., and other related requirements have varied standards under
different laws. These standards are often rigid and non-responsive to scientific
advancements and modernisation. In view of multiplicity of laws, their enforcement
and standard settings as well as various implementing agencies are detrimental
to the growth of the nascent food processing industry in India and are hardly
conducive to effective fixation of food standards and their enforcement.

As early as the year 1998, Prime Minister’s Council on Trade and Industry
appointed a Subject Group on Food and Agro Industries, which had recommended
one comprehensive legislation on food with a Food Regulatory Authority
concerning both domestic and export markets.

Joint Parliamentary Committee on Pesticide Residues in its report in 2004
emphasised the need to converge al present food laws and to have a single
regulatory body. The Committee expressed its concern on public health and
food safety in India.

The Standing Committee of Parliament on Agriculturein its 12th Report submitted
inApril, 2005 desired that the much-needed legidation on Integrated Food Law
should be expedited as an ongoing process, accordingly, the then Law
Commission of India, was asked to make a comprehensive review of existing
Food Laws of various devel oping and devel oped countries and other relevant
international agreements and instruments on the subject. After making an in-
depth survey of theinternationd scenario, the then Law Commission recommended
that the new Food Law should be seen in the overall perspective of promoting
nascent food processing industry, given its income, employment and export
potential. It has been further suggested that all acts and orders relating to food
be subsumed within the proposed Integrated Food Law asthe internationa trend
is towards modernisation and convergence of regulations of Food Standards
with the dimination of multi-level and multi-departmenta control. Further, kegping
in view the emerging requirements which put emphasis on-

a) theresponsibilities of manufacturers,

b) recall of foodswhich are injuriousto the health of the common consumer,
c) regulation of genetically modified and functiona foods,

d) formulation of emergency control,

€) risk analysis and communication; and

f)  formulation of food safety and goods manufacturing practices and process
control, viz. hazard analysis and critical control point.

In this back ground, the Group of Ministers constituted by the Government
of India, held extensive deliberations and approved the proposed Integrated
Food Law with certain modifications.

The Integrated Food Law has been named as ‘ The Food Safety and Standards
Act, 2006’. The main objective of the Act was to bring out a single statute
relating to food and to provide for a systematic and scientific development of
Food Processing Industries.

The Act also makes provisions for establishment of the Food Safety and
Standards Authority of India, which is meant to fix food standards and regulate



aswell as monitor the manufacturing, import, processing, distribution and sale
of food, so as to ensure safe and wholesome food for the people.

For proper discharge of its functions the Food Authority is to be assisted by
scientific committees and panels as aso by a Central Advisory Committeein
fixing standards and in prioritisation of the work.

TheAct makes provisonsfor the enforcement of its provisions through the State
Commissioner for Food Safety, his officers and Panchayati Raj or Municipal
bodies.

9.3 THE FOOD SAFETY AND STANDARDS
ACT, 2006 (ACT NO 34 OF 2006)

The Act, Inter alia, incorporates the salient provisions of the Prevention of
Food Adulteration Act, 1954 (37 of 1954) and is based on international
legidations, instrumentalities and Codex Alimentaries Commission guidelines
related to food safety norms.

9.3.1 Reasons for Enactment of the Food Safety and
Sandards Act, 2006 (FSS Act, 2006)

The reasons for the enactment of the Food Safety and Standards Act, 2006
were —

a) to consolidate the laws relating to food,;

b) to establish the Food Safety and Standards Authority of India (FSSAI)
for laying down science based standards for articles of food;

C) toregulate the manufacture, storage, distribution, sale and import of articles
of food;

d) toensureavailability of safe and wholesome food for human consumption;
and

€) for matters connected or incidental thereto.
9.3.2 Salient Features of the FSS Act, 2006

TheAct takes care of internationa practices and envisages an overarching policy
framework and provision of a single window to guide and regulate persons
engaged in manufacture, marketing, processing, handling, transportation, import
and sale of food.

The salient features of the Act are as under:

a) movement from multi-level and multi-departmental control to integrated line
of command;

b) integrated responseto strategic issues like novel/genetically modified foods,
internationa trade;

c) decentraisation of licensing for manufacture of food products, presently
granted by the Central Agencies under various Acts and Orders, to the
Commissioner of Food Safety and his officers;

Food Safety and Sandards-|
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d) singlereference point for all mattersrelating to Food Safety and Standards,
regulations and enforcement;

e) shift from mere regulatory regime to self-compliance through Food Safety
Management Systems;

f)  imposition of responsibility on food business operators to ensure that the
food processed, manufactured, imported or distributed isin compliance with
domestic food laws;

g provision for graded penalties depending on the gravity of offence, and
accordingly, civil penaltiesfor minor offences and more severe punishment
for serious violations;

h) repealing of various central Acts like Prevention of Food Adulteration
Act,1954; Fruit Products Order, 1955 and Meat Food Products Order,
1973.

i)  TheAct further aimed for the repeal of Vegetable Oil Products (Control)
Order, 1947; Edible Oils Packaging (Regulation) Order 1988; Solvent
Extracted Qil, De-Oiled Meal and Edible Flour (Control) Order, 1967 and
Milk and Milk Products Order, 1992.

j) Theabovesaid Act is contemporary, comprehensive and intends to ensure
better consumer safety through Food Safety Management Systems and
setting standards based on science and transparency as aso to meet the
dynamic requirements of Indian Food Trade and Industry and international
trade.

Check Your Progress 1

1) Anaysethereasonsfor Enactment of the Food Safety and Standards Act,
2006.

9.3.3 Framework of the FSS Act, 2006

The framework of the Act is as under-

1) Section 1 providesfor short title of the Act, its extent and commencement.
Sub-section (2) of Section 1 states that the Act extends to the whole of
India

2) Section 2 makes a declaration as to the expediency of control by the Union
and says that it is expedient in public interest that the Union should take
under its control the food industry. This section enablesthe Union to legidate
on the subject matter in public interest.



3) Section 3 defines various expressions used in the Act. Some of the important
definitions include the definitions of ‘unsafe food’, ‘advertisement’,
‘contaminant’, ‘food’, ‘ primary food', ‘ extraneous matter’, ‘food additive,
‘food business’, ‘food business operator’, ‘food safety’, ‘infant food’,
‘manufacturer’, “misbranded food', ‘risk analysis, ‘sad€ and ‘ sub-standard'.

As per the definitions given in this section, “food” means any substance, whether
processed, partially processed or unprocessed, which is intended for human
consumption and includes primary food to the extent defined in clause (zk) of
Section 3, genetically modified or engineered food or food containing such
ingredients, infant food, packaged drinking water, acoholic drink, chewing gum,
and any substance, including water used into the food during its manufacture,
preparation or trestment but does not include any animal feed, live animals unless
they are prepared or processed for placing on the market for human
consumption, plants, prior to harvesting, drugs and medicina products, cosmetics,
narcotic or psychotropic substances;

Provided that the Centrd Government may declare, by notification in the Officia
Gazette, any other article as food for the purposes of the Act having regards
to its use, nature, substance or quality;

This section dso defines the term “Primary food”. As per its definition the Primary
Food is an article of food, being a produce of agriculture or horticulture or
animal husbandry and dairying or aguaculture in its natura form, resulting from
the growing, raising, cultivation, picking, harvesting, collection or catching inthe
hands of a person other than a farmer or fisherman.

This section also defines the term “food safety” which means assurance that
food is acceptable for human consumption according to its intended use; and
“standard” in relation to any article of food, means the standard notified by
the Food Authority.

9.3.3.1 Food Safety and Standards Authority of India

4) Section 4 seeksto provide for the establishment and incorporation of an
authority to be called the Food Safety and Standards Authority of India
The head office of the Authority shall be at Delhi. However, the Authority
Is empowered to establish its offices at any other places in India

5) Section 5 provides for the composition of the Food Safety and Standards
Authority of India. The Food Authority shall consist of a Chairperson and
22 Members. The Chairperson and the Members including part-time
Members other than the ex officio Members shall be appointed by the
Central Government on the recommendations of the Selection Committee.

6) Section 6 provides for the constitution of Selection Committee consisting
of five members, with the Cabinet Secretary as its Chairperson, for the
purpose of selection of Chairperson and Members of the Food Authority
and also provides for the procedure to be followed by that Committee
in making recommendations for such selection.

7)  Section 7 contains provisionsin respect of terms of office, sdary, alowances
and other conditions of service of Chairperson and Members of the Food
Authority. It provides that the Chairperson and the members other than
ex officio Members shall hold office for a period of 3 years and shall
be eligible for re-appointment for a further period of 3 years. The

Food Safety and Sandards-|
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8)

9)

10)

11)

12)

13)

14)

Chairperson and Members shdl hold officetill attaining the age of 65 years
and 62 years, respectively. It aso provides that the Chairperson or any
Member may relinquish his office by giving not less than 3 months notice
in writing to the Central Government or be removed by the Central
Government in terms of the provisions of Section 8.

Section 8 lays down the various grounds on which the Chairperson and
Members of the Food Authority can be removed from office such as on
the grounds of insolvency, physica or mental incapacity, conviction for an
offence involving moral turpitude or having an interest prejudicial to his
functions asaMember or abuse of his position. A Member, however, shal
not be removed unless he has been given areasonable opportunity of being
heard.

Section 9 provides for appointment of a Chief Executive Officer and other
officers and employees of the Food Authority. It provides that salaries and
allowances payable to and other conditions of service of Chief Executive
Officer and other officers and employees shall be determined by regulations
made by the Food Authority with the approva of the Central Government.

Section 10 prescribes that the Chief Executive Officer of the Food Authority,
who shall be in the rank of Additional Secretary to the Government of
India, shall be appointed by the Central Government and he shall be the
legdl representative of the Food Authority. The Chief Executive Officer shall
be responsible for the day-to-day administration of the Authority, drawing
up of proposa for the Authority’swork programmes, implementing the work
programmes and the decisions adopted by the Authority. Every year, the
Chief Executive Officer shdl dso submit to the Food Authority for approva,
areport covering activities of the Food Authority; programmes of work;
the annual accounts of the previous year; and the budget for the coming
year and he shall have administrative control over the officers and other
employees of the Food Authority.

Section 11 provides for establishment of a Central Advisory Committee
by the Food Authority consisting of representatives specified therein and
the Chief Executive Officer shall be its ex officio Chairperson.

Section 12 enumerates the functions of Central Advisory Committee such
as ensuring close cooperation between the Food Authority and the
enforcement agencies and to advise the Food Authority on drawing up of
Authority’s work programme, prioritisation of work, identifying potential
risks, pooling of knowledge and such other functions as may be specified.
It shall meet at least three times in a year.

Section 13 seeks to provide for establishment of Scientific Panels consisting
of independent scientific experts, with representation of industry and
consumer organisations for deliberations. The Food Authority may establish
Scientific Panels asit considers necessary in addition to the Panels on food
additives, flavourings, processing aids and materialsin contact with food;
on pesticides and antibiotics residues, etc. These Scientific Panels may be
reconstituted from time to time by the Food Authority depending on the
requirements.

Section 14 seeks to provide for the constitution of Scientific Committee
congsting of the Chairpersons of the Scientific Panels and six independent



15)

16)

17)

scientific experts not belonging or affiliated to any of the Scientific Panels.
This Committee shal be responsible for providing scientific opinion to the
Food Authority and shall have the powers for organising public hearings.
The Scientific Committee shdl provide opinion on multi-sectora issuesfaling
within the competence of more than one Scientific Panels and setting up
working groups on issues which does not fall under Scientific Panels.

Section 15 prescribes the general procedure for the appointments of the
members of the Scientific Committee and Scientific Panels and empowers
the Food Authority to lay down the procedure for the operation and
cooperation of the Scientific Committee and Scientific Panel. These
procedures relate in particul ar to the number of membersin each Scientific
Panel and the number of times that a member can serve on a Scientific
Committee or Panels, creation and organisation of Working Group,
organising the public hearings, etc.

Section 16 enumerates in detail the duties and functions of the Food
Authority. It shall be the duty of the Food Authority to regulate and monitor
the manufacture, processing, distribution, sale and import of food and shall
specify by regulations, the standards and guidelines in relation to articles
of food; the mechanisms and guidelines for accreditation of certification
bodies engaged in certification of food business and laboratories and notify
the accredited laboratories, etc. It shall aso provide scientific advice and
technica support to the Central and State Governmentsin matters of framing
the policy and rules in areas which have a direct or indirect bearing on
food safety; contribute to the development of internationa technical
standards for food, sanitary and phyto-sanitary standards and to undertake
any other task assigned by the Central Government to carry out the objects
of the Act. The Food Authority shall make public without undue delay,
the opinions of the Scientific Committee and Scientific Pandls, immediately
after adoption.

Section 17 provides for the procedures in regard to meetings of the Food
Authority, the transaction of business at its meetings and procedure of voting
by the Members, etc. The Chief Executive Officer and Chairperson of the
Scientific Committee may take part in its meetings but without aright to
vote.

9.3.3.2 General Principles of Food Safety

18)

Section18 seeks to provide for the general principles to be followed in
administration of the Act by the Central Government, the Food Authority,
the State Governments and other agencies, as the case may be, while
framing regul ations and specifying food safety standards or while enforcing
or implementing the provisions of the Act. The Food Authority shall, while
discharging its functions, take into account the prevailing practices and
conditionsin the country including agricultura practices, handling, storage
and transport conditionsincluding international standards and practices, etc.
The said authorities shal be guided by the genera principles of Food Safety
such asrisk analysis, risk assessment, risk management, risk communication,
transparent public consultation, protection of consumer interests, etc. It
empowers the Food Authority to notify other general principles from time
to time as per the requirements.

Food Safety and Sandards-|
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9.3.3.3 General Provisions as to Articles of Food

19)

20)

21)

22)

23)

24)

Section 19 prohibits the use of any food additives or processing aid unless
it is in accordance with the provisions of the Act and regulations made
thereunder.

Section 20 provides that no article of food shall contain contaminants,
naturally occurring toxic substances or toxins or hormone or heavy metals
in excess of such quantities as may be specified by the regulations.

Section 21 provides that no article of food shall contain insecticides,
pesticides, veterinary drugs residues, antibiotic residues, solvent residues,
pharmacological active substances and micro-biological countsin excess
of such tolerance limits as may be specified by the regulations. It provides
that no insecticide shall be used directly on articles of food except fumigants
registered and approved under the Insecticide Act, 1968 (46 of 1968).

Section 22 provides that no person shall manufacture, process or sell
genetically modified articles of food, irradiated food, organic foods,
functional foods, nutraceuticals, hedth supplements, proprietary foods and
similar foods except in accordance with the provisions contained in the
Act and rules and regulations made thereunder.

Section 23 provides that no person shall manufacture, distribute, sell or
expose for sale or dispatch or deliver to any agent or broker for the purpose
of sale, any packaged food products which are not marked and labelled
in the manner as may be specified. Every food business operator shall ensure
that the labelling and presentation of food does not mislead consumers.

Section 24 provides for restriction on advertisement of any food which
mideads or contravenes the provisions of the Act or the rules and regulaions
made thereunder. It also provides for prohibition as to any unfair trade
practice for the purpose of promoting sale, supply, use and consumption
of articles of food or adoption of any unfair or deceptive practice to mislead
the public regarding the standards, quality, quantity, usefulness or giving of
any guarantee of the efficacy that is not based on an adequate or scientific
judtification thereof.

9.3.34 Provisions relating to Import

25)

Section 25 makes all imports of articles of food to be subject to the
provisions of the Act. It provides that no person shall import into India
any article of food in contravention of the Act or any rules and regulations
made thereunder. It also provides that the Central Government shall, while
prohibiting, restricting or otherwise regulating import of articles of food under
the Foreign Trade (Development and Regulation) Act, 1992 (22 of 1992),
follow the standards laid down by the Food Authority under the provisions
of this Act and the rules and regulations made thereunder.

9.3.3.5 Special Responsibilities as to Food Safety

26)

Section 26 seeks to provide for the responsibilities of the food business
operator to ensure that the articles of food satisfy the requirements of the
Act and the rules and regulations made thereunder at all stages of
production, processing, import, distribution and sale within the businesses
under his control.



27)

28)

Sub-section (2) of this section provides that no food business operator
shall himself or by any person on his behalf manufacture, store, sell or
distribute any article of food which is unsafe or misbranded or sub-standard
or contains extraneous matter or which is for the time being prohibited
by the Food Authority or the Central Government or the State Government
intheinterest of public hedth. The food business operator shall not employ
any person who is suffering from infectious, contagious or loathsome disease.

It has been provided under sub-section (4), of this section that no food
business operator shall sell or offer for sale any article of food to any
vendor unless he also gives a guarantee in writing.

Section 27 relates to the liabilities of the manufacturer, distributors and sellers
of articles of food if they do not conform to the food safety requirements
of the Act and the rules and regulations made thereunder. Sub-section (2)
providesthat the seller shal beliablefor any article of food which ishandled
or kept in unhygienic conditions making it unsafe or sold after the date
of its expiry.

Section 28 contains the provisions relating to food recall procedures. If
a food business operator considers or has reason to believe that a food
which he has processed, manufactured or distributed is not in compliance
with the provisions of the Act and the rules and regul ations made thereunder,
it shall immediately initiate procedures to withdraw the food in question
from the market and the consumers and inform the competent authorities
and co-operate with them, if he considers or has reasons to believe that
a food which he has placed on the market may be injurious to human
health and shall inform the competent authorities of the action taken to
prevent risks to the consumer.

9.3.3.6 Enforcement FSSAI Act, 2006

29)

30)

Section 29 provides that the Food Authority and the State Food Safety
Authorities shall be responsible for the enforcement of the provisions of
the Act. It empowers the said authorities to monitor and verify that the
relevant requirements are fulfilled by food business operators, maintain a
system of control, public communication on food safety and risk, food safety
surveillance and other monitoring activities covering al stages of food
business. Sub-section (4) empowers the Food Safety officer to enforce
and execute within their area the provisions of thisAct. It also empowers
the Commissioner of Food Safety and Designated Officer to exercise the
same powers as is conferred on the Food Safety Officer and follow the
same procedure specified in the Act.

Section 30 empowers the State Government to appoint Commissioner of
Food Safety for the State for efficient implementation of food safety and
standards and other requirements laid down under the Act or the rules
and regulations made thereunder. It enumerates the functions of the
Commissioner of Food Safety, such as, prohibiting manufacture, storage,
distribution or sale of any article of food in the interest of public health,
carrying out survey of theindustria units engaged in the manufacture or
processing of food, conducting or organising training programmes for the
personnel, generating awareness on food safety, ensure an efficient and
uniform implementation of the standards, sanction prosecution for offences

Food Safety and Sandards-|
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31)

3?)

33)

34)

35)

and such other functions as the State Government may, in consultation with
the Food Authority, prescribe.

Section 31 provides for licensing the registration of food business. It
provides that no person shall commence or carry on any food business
except under alicence issued by a Designated Officer authorised by the
Commissioner of Food Safety. An appeal against the order of the
Designated Officer shall lie with the Commissioner of Food Safety. Sub-
section (8) of the Act provides that every petty manufacturer who himself
manufactures and sell any article of food, retailer, hawker, itinerant vendor,
temporary stall holder shall only register their business with the concerned
municipality or the Panchayat the case may be.

Section 32 contains provisions for issuing improvement notices to the food
businesses which fails to comply with the requirements of the Act. The
Designated Officer may serve an improvement notice if he has reasonable
grounds for believing that the proprietor or a food business operator has
failed to comply with any regulations and in the event of failure to comply
with such improvement notice, the licence may be suspended or cancelled.
Any person who is aggrieved by an improvement notice may appeal to
Commissioner of Food Safety whose decision thereon shall be final.

Section 33 empowers the court to issue prohibition ordersin cases where
the food business operator is convicted of an offence under the Act; and
the court by or before which heis so convicted is satisfied that the health
risk exists with respect to that business. Any person who knowingly
contravenes such an order shall be guilty of an offence and be punishable
with a fine which may extend to rupees three lakhs. A prohibition order
shall cease to have effect upon the court being satisfied on an application
made by the food business operator not less than six months after the
prohibition order has been passed that the food business operator has taken
sufficient measures justifying the lifting of the prohibition order.

Section 34 empowers the Commissioner of Food Safety to serve emergency
prohibition notices and orders to the food business operators if the
Designated Officer is satisfied that the health risk condition exists with
respect to any food business, and on an application made by him to the
Commissioner of Food Safety for imposing the appropriate prohibition. The
Designated Officer shal not gpply for an emergency prohibition order unless,
at least one day before the date of the application, he has served notice
on the food business operator of the business of his intention to apply
for the order. Any person who knowingly contravenes such an order shall
be guilty of an offence and shall be punishable with imprisonment of a
term which may extend to two years and with fine which may extend to
rupees two lakhs. An emergency prohibition order shall cease to have effect
on the issue by the Designated Officer of a certificate to the effect that
heis satisfied that the food business operator has taken sufficient measures
to secure that the health risk condition exists no longer fulfilled with respect
to the business justifying the lifting such order.

Section 35 requires the Food Authority to notify registered medical
practitioners carrying on their profession in any local area specified in the
notification, to report al occurrences of food poisoning coming to their
notice to such officer as may be specified.



36)

37)

38)

39)

40)

41)

Section 36 empowers the Commissioner of Food Safety of the State to
appoint, by order, the Designated Officer who shall not be below the rank
of a Sub-Divisiona Officer, to be in-charge of food safety administration
in such areas as may be specified. It enumerates the functions to be
performed by the Designated Officer which includesissuing or cancellation
of licence of food business operators as the Licensing Authority, to prohibit
the sale of any article of food which are not as per prescribed standards,
to receive report and samples of article of foods from Food Safety Officer,
to make recommendations to commissioner of Food Safety for sanction
to launch prosecutionsin case of contraventions punishable with imprisonment
or with fine, to investigate any complaint which may be made in writing
againgt the Food Safety Officer, and to perform such other duties as may
be entrusted to him by the Commissioner of Food Safety.

Section 37 empowers the Commissioner of Food Safety Officers in
consultation with the State Government, by notification, for such local areas
asit may assign to them for the purpose of performing its functions under
the Act. It provides that the State Government may authorise any officer
of the State Government having the prescribed qualifications to perform
the functions of a Food Safety Officer within a specified jurisdiction.

Section 38 enumerates in detail the powers of the Food Safety Officer,
which include taking of a sample of any article of food, seizure of any
article intended for food which appears to the Food Safety Officer to be
in contravention of the Act or the regulations or orders made thereunder,
power to enter into and inspect any place where any article of food is
manufactured, or stored for sale, etc. It provides that the Food Safety
Officer shall, in exercising the powers of entry upon, and inspection of
any place under this section, follow, as far as may be, the provisions of
the Code of Criminal Procedure, 1973 relating to the search or inspection
of a place by a police officer executing a search warrant issued under
that Code.

Section 39 provides that any Food Safety Officer exercising powers under
theAct or under the rules and regulations made thereunder who vexatioudy
and without any reasonable ground seizes any article of food or commits
any other act to the injury of any person without having reason to believe
that such act is necessary for the execution of his duty, shall be guilty of
any offence under the Act and shall be punishable for such offence with
fine which may extend to twenty-five thousand rupees.

Section 40 enables the purchaser of any article of food to get analysed
such food from the Food Analyst after informing the food business operator
at the time of purchase of hisintention to have such article so analysed.
In case the Food analyst finds the sample to be in contravention of the
provisions of theAct, he shall follow the procedure prescribed under the
Act for prosecution.

Section 41 empowers the Food Safety Officer to search any place, seize
any article of food or adulterant, if thereis areasonable doubt about them
being involved in commission of any offence relating to food. However,
no search shall be deemed to be irregular by reason only of the fact that
witness for the search are not inhabitants of the locality in which the place
searched is situated.
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42)

Section 42 lays down the procedure for launching prosecutions. It provides
that the Designated Officer, after scrutiny of the report of Food Analyst,
shall decide asto whether the contravention is punishable with imprisonment
or fine only and in the case of contravention punishable with imprisonment,
he shall send his recommendations within fourteen days to Commissioner
of Food Safety for sanctioning prosecution. In case the contravention is
punishable with fine only, he shall himself adjudicate and dispose off the
case. It also provides that the Commissioner of Food Safety shall, if he
so deems fit, decide within the prescribed period as per the gravity of
offence, whether the matter be referred to a court of ordinary jurisdiction
in case of offences punishable with imprisonment for aterm up to three
years,; or aSpecia Court in case of offences punishable with imprisonment
for aterm exceeding three years where such Specia Court is established
and in case no Specia Court is established, such cases shall be tried by
acourt of ordinary jurisdiction.

9.3.3.7 Analysis of Food

43)

44)

45)

46)

47)

Section 43 contains the provisions relating to recognition and accreditation
of laboratories, research institutions and referral food laboratory. It
empowers the Food Authority to, recognise any food laboratory and
research institution as accredited by National Accreditation Board for
Testing and Cdlibration Laboratories (NABL) or smilar accreditation agency
for the purposes of carrying out analysis of samples by the Food Analysts;
establish or recognise one or more referral food laboratory or laboratories
to carry out the functions entrusted to the referral food |aboratory, frame
regul ations specifying the functions of food laboratory and referral food
laboratory, the procedure for submission of samples of articles of food to
the laboratory for analysis or tests.

Section 44 providesfor recognition of organisation or agency for food safety
audit by the food authority for the purposes of food safety audit and
checking compliance with safety management systems required under the
Act or the rules or regulations made thereunder.

Section 45 empowers the Commissioner of Food Safety of the State to
appoint Food Analysts for such local areas as may be assigned to them.
However, no person who has any financial interest in the manufacture or
sale of any article of food shall be appointed as a Food Analyst.

Section 46 enumerates the functions of the Food Analysts. It provides that
the Food Analyst shall cause to be analysed such samples of article of
Food as may be sent to him by Food Safety Officer or by any other
person authorised under the Act. The Food Analyst shall send a report
of the result of such analysis to the Designated Officer within a period
of fourteen days from the date of receipt of such sample. An apped against
the report of Food Anayst shall lie before the designated Officer who shal,
if he so decides, refer the matter to the referral food laboratory as notified
by the Food Authority for opinion.

Section 47 provides for the procedures for sampling and analysis of articles
of foods. When a sample of any article of food or adulterant is taken,
the Food Safety Officer shall, by the immediately succeeding working day,
send the sample in accordance with the rules prescribed for sampling to



the Food Analysts for the area concerned. An article of food or adulterant
seized, unless destroyed, shall be produced before the Designated Officer
as soon as possible and in any case not later than seven days after the
receipt of the report of the Food Analyst.

9.3.3.8 Offences and Penalties

48)

49)

50)

51)

52)

53)

54)

Section 48 provides for generation provisions relating to offences. In
determining whether any food is injurious to health, regard shall be had
to the particular hedlth sengitivities of aspecific category of consumer where
thefood isintended for that category of consumers but also to the probable
cumulative effect of food of substantialy the same composition on the hedth
of a person consuming it in ordinary quantities. For the purposes of the
chapter on Offences and Pendlties, “injury” includes any impairment, whether
permanent or temporary, and “injurious to health” shall be construed
accordingly.

Section 49 provides for genera provisions relating to penalties. It provides
that while adjudging the quantum of penalty, the adjudicating officer or the
Tribunal, as the case may be, shall have de regard to,-

a theamount of gain or unfair advantage, wherever quantifiable, made
as aresult of the contravention,

b) the amount of loss caused to any person as a result of the
contravention;

C) therepetitive nature of the contravention;
d) whether the contravention iswillful, and
€) any other relevant factor.

Section 50 provides penalty for selling food not of the nature or substance
or quality demanded. It provides that any person, who sells to the
purchaser’s pregjudice any food which is not in compliance with the
provisions of thisAct and the regulations made thereunder, or of the nature
or substance or quality demanded by the purchaser, shall be liable to a
penalty not exceeding five lakh rupees.

Section 51 provides penalty for manufacturing, selling, storing or import,
etc., of sub-standard food for human consumption and makesiit liable to
a fine which may extend to five lakh rupees.

Section 52 provides penalty for misbranded food. Any person who whether
by himself or by any other person on his behalf manufactures for sale or
stores or sells or distributes or imports any article of food for human
consumption which is misbranded, shall be liable to a penalty which may
extend to three lakh rupees.

Section 53 provides penalty for misleading advertisements and makes it
liable to a fine which may extend to ten lakh rupees.

Section 54 provides pendty for food containing extraneous matter or import
of such foods and makesiit liable to afine which may extend to one lakh

rupess.
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55)

56)

57)

58)

59)

60)

61)

62)

63)

Section 55 provides that if afood business operator or importer without
reasonable ground, fails to comply with the requirements of the Act or
the rules, regulations or orders issued thereunder, as directed by the Food
Safety Officer, he shall be liable to a penalty which may extend to two
lakh rupees.

Section 56 provides penalty for unhygienic or unsanitary processing or
manufacturing of food and makesiit liable to a fine which may extend to
one lakh rupees.

Section 57 provides penalty for manufacture, sales, distribution or import
of any adulterant.

Section 58 provides penalty for contravention of any provisions of the Act
or the rules or regul ations made thereunder for which no specific penalty
is provided and makes such contravention liable to fine which may extend
to two lakh rupees.

Section 59 seeks to provide punishment for unsafe food and makes the
offence punishable, where such failure or contravention,—

i)  doesnot result ininjury, with imprisonment for aterm which may extend
to sx months and a so with fine which may extend to one lakh rupees,

i) resultsin anon-grievous injury, with imprisonment for aterm which
may extend to one year and also with fine which may extend to three
lakh rupees,

iii) resultsinagrievousinjury, with imprisonment for aterm which may
extend to six years and also with fine which may extend to five lakh

rupees;

iv) resultsin death, with imprisonment for aterm which shall not be less
than seven years but which may extend to imprisonment for life and
also with fine which shall not be less than ten lakh rupees.

Section 60 seeks to provide punishment for interfering with seized items
and makes the offence punishable with imprisonment for aterm which may
extend to six months and also with fine which may extend to two lakh

rupess.

Section 61 seeksto provide punishment for false information and producing
any document by a person in connection with arequirement or direction
under theAct knowing it to be fase or mideading, and makes him punishable
with imprisonment for aterm which may extend to three months and also
with fine which may extend to two lakh rupees.

Section 62 seeks to provide punishment to any person who without
reasonable excuse, resists, obstructs or attempt to obstruct, impersonate,
threaten, intimidate or assault a Food Safety Officer in exercising of his
functions under the Act, and makes him punishable with imprisonment for
aterm which may extend to three months and aso with fine which may
extend to one lakh rupees.

Section 63 seeks to provide punishment for carrying out a business of
manufacturing, selling, storing or distributing or importing any article of food
without alicence by any person or afood business operator either himself



64)

65)

66)
67)

or by any person on his behalf, who is required to obtain alicence under
the Act, and makes him punishable with imprisonment for aterm which
may extend to six months and also with fine which may extend to one
lakh rupees.

Section 64 seeks to provide punishment for subsequent offences and makes
the offender liable to twice the punishment which might have been imposed
on afirst conviction, subject to the punishment being maximum provided
for the same offence; and afurther fine on daily basis which may extend
up to one lakh rupees, where the offence is a continuing one, and
cancellation of hislicence. The court may aso cause the offender’s name
and place of residence, the offence and the penalty imposed to be published
at the offender’s expense in such newspapers or in such other manner as
the court may direct.

Section 65 provides for compensation in case of injury or desth of consumer
and makes the offender liable to pay compensation to the victim or the
legal representative of the victim asum not less than rupeesfive lakhsin
case of death; and sum not exceeding rupees three lakhs in case of grievous
injury; and a sum not exceeding rupees one lakh, in al other cases of
injury. Where any person is held guilty of an offence leading to grievous
injury or death the Adjudicating Officer or the court may cause the name
and place of residence of the person held guilty, the offence and the penalty
imposed to be published at the offender’s expense in such newspapers
or in such other manner as the Adjudicating Officer or the court may direct
in case of grievous injury or death of consumer and may also order for
cancdlation of licence, recdl of food from market, forfeiture of establishment
and property, or issue prohibition orders in other cases.

Section 66 provides for liabilities relating to offences by companies.

Section 67 provides that penalty for contravention of provision of the Act
in case of import of articles of food shall bein addition to pendties provided
under any other Act.

9.3.3.9 Adjudication and Food Safety Appellate Tribunal

68)

69)

Section 68 authorises the State Government to notify an officer not below
the rank of Additional District Magistrate of the district where the alleged
offence is committed, as the Adjudicating Officer for adjudication in the
manner as may be prescribed. Such Adjudicating Officer shall have the
powers of acivil court and all proceedings before him shall be deemed
to be judicia proceedings within the meaning of Sections 193 and 228
of the Indian Penal Code (45 of 1860) and shall be deemed to a court
for the purposes of Sections 345 and 346 of the Code of Crimina
Procedure, 1973 (2 of 1974). Any person who is aggrieved by adecision
of an Adjudicating Officer may appedl to the Commissioner of Food Safety
or such other officer, within thirty days from the date on which order was
served on the person desiring to make apped, if a Food Appelate Tribuna
has not been established.

Section 69 empowers the Designated Officer to accept from petty
manufacturers who themselves manufacture and sell any article of food,
retailers, hawkers, itinerant vendors, temporary stall holders, against whom
areasonable belief exists, that he has committed an offence against this
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70)

71)

72)

73)

74)

75)

Act, payment of a sum of money which shall not be more than one lakh
rupees by way of composition of the offence which such person is suspected
to have committed. On payment of such sum of money to such officer,
the suspected person, if in custody, shall be discharged and no further
proceedings in respect of the offence shall be taken against such person.
No offence, for which punishment of imprisonment has been prescribed,
shall be compounded.

Section 70 makes enabling provisions for establishment of tribunals to be
known as the Food Safety Appellate Tribuna consisting of one person only
as the presiding officer of the Food Safety Appellate Tribunal to be
appointed by the Central Government or the State Government as the case
may be. The qualifications, appointment, term of office, or allowances,
resignation and removal of the Presiding Officer, the procedure of appeal
and powers of the Tribunal shall be such as may be prescribed.

Section 71 provides for procedure and powers of the Food Safety Appellate
Tribunal. The Food Safety Appellate Tribuna shall have, for the purposes
of discharging its functions under the Act, the same powers as are vested
in civil court under the Code of Civil Procedure, 1908, while trying a suit,
in respect of certain matters. An appeal against the decision or order of
the Food Safety Appellate Tribunal may be filed before the High Court
within sixty days from the date of communication of the decision or order
of the Tribunal.

Section 72 bars a civil court from entertaining any suit or proceeding in
respect of any matter which an Adjudicating Officer appointed under the
Act or the Food Safety Appellate Tribunal constituted under the Act is
empowered and no injunction shall be granted by any court or other
authority in respect of any action taken or to be taken in pursuance of
any power conferred by or under the Act.

Section 73 empowers the court to try cases summarily and provides that
al offences not triable either by an Adjudicating Officer or by a Special
Court betried in asummary way by a Judicial Magistrate of the first class
or by a Metropolitan Magistrate and the provisions of Sections 262 to
265 (both inclusive) of the Code of Criminal Procedure, 1973 shall, as
far as may be, apply to such a trial, provided that in the case of any
conviction in asummary trial under this section, it shall be lawful for the
Magistrate to pass a sentence of imprisonment for a term not exceeding
one year.

Section 74 empowers the Central Government or the State Government
in their respective jurisdictions to constitute Special Courts for trial of
offences relating to grievous injury or death of the consumer for which
punishment of imprisonment for more than three years has been prescribed.
For every Specid Court, the Central Government or the State Government,
as the case may be, shall appoint a person to be the Public Prosecutor
and may appoint more than one person to be the Additional Public
Prosecutors.

Section 75 provides that where, after taking cognizance of any offence,
a Specia Court is of the opinion that the offence is not triable by it, it
shall transfer the case for the trial of such offence to any court having



76)

77)

78)

79)

80)

jurisdiction under the Code of Criminal Procedure, 1973 and the court
to which the case is transferred may proceed with the trial of the offence
as if it had taken cognizance of the offence.

Section 76 makes provision for appea against the decision or order of
a Specia Court to the High Court within forty-five days from the date
on which the order was served. An appeal preferred under this section
shall be disposed of by the High Court by a bench of not less than two
judges.

Section 77 providesthat no court shal take cognizance of an offence under
the Act after the expiry of aperiod of one year from the date of commission
of an offence unless the Commissioner of Food Safety may, for reasons
to be recorded in writing, approve prosecution within an extended period
of up to three years.

Section 78 empowers the court to implead importer, manufacturer,
distributor, etc. Where at any time during the trial of any offence under
the Act alleged to have been committed by any person, not being the
importer, manufacturer, distributor or dedler of any article of food, the court,
is satisfied, on the evidence adduced before it, that such importer,
manufacturer, distributor or dealer is aso concerned with that offence, then
the court may proceed against him as through a prosecution has been
instituted against him under the Act.

Section 79 empowers the court of ordinary jurisdiction to pass any sentence
authorised under the Act, except a sentence of imprisonment for a term
exceeding six years.

Section 80 makes provision for defences which may or may not be alowed
in prosecution under the Act. Those defences have been categorised as—

a) defencereating to publication of advertisements,

b) defence of due diligence,

c) defence of mistaken and reasonable belief not available,
d) defencein respect of handling food,

e) defences of significance of the nature, substance or quality of food.

9.3.3.10 Finance, Accounts, Audit and Reports

81)

82)

Section 81 provides that the Food Authority shall prepare its budget for
the next financial year, showing estimated recei pts and expenditure of the
Food Authority and forward the same to the Central Government. The
Food Authority with the prior approval of the Central Government shall
adopt financial regulation which specifiesin particular the procedure for
drawing up and implementing the Authority’s budget.

Section 82 providesthat the Central Government may after due gppropriation
make grants to the Food Authority to be utilised for the purposes of the
Act. The Food Authority on the recommendation of the Central Advisory
Committee shall specify agraded fee from licensed food business operator,
accredited laboratories or food safety auditors to be charged by the
Commissioner of Food Safety.
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83)

84)

Section 83 provides that the Food Authority shall maintain proper accounts
and relevant records and prepare an annual statement of accountsin such
form as may be prescribed by the Centra Government in consultation with
the Comptroller and Auditor General of India. The Central Government
shdl cause the audit report to be laid, as soon as may be after it is received,
before each House of Parliament.

Section 84 requires the Food Authority to prepare once every year, an
annual report of its activities during the previous year and to forward the
same to the Central Government and State Governments. Such report shall
be laid before each House of Parliament.

9.3.3.11 Miscalaneous Provisions

85)

86)

87)

88)

89)

90)

91)

Section 85 empowers the Central Government to issue directions to the
Food Authority on matter of policy and in obtaining reports and returns.
If any dispute arises between the Central Government and the Food
Authority as to whether a question is or is not a question of policy, the
decision of the Central Government thereon shall be final.

Section 86 empowers the Central Government to give such directions to
the State Government as it may deem necessary, for carrying out all or
any of the provisions of the Act.

Section 87 provides for the Members, officers of the Food Authority and
the Commissioners of Food Safety and their officers shall be deemed, when
acting of purporting to act in pursuance of any of the provisions of the
Act, to be public servants within the meaning of Section 21 of the Indian
Penal Code (45 of 1860).

Section 88 seeks to provide protection to the Central Government, the
State Government, the Food Authority and other bodies constituted under
the Act or any officer of the Central Government, the State Government
or any Member, officer or other employee of such Authority and bodies
or any other officer acting under the Act for anything which isin good
faith done or intended to be done.

Section 89 provides for overriding effect of the Act over al other food
related laws.

Section 90 provides for transfer of existing employee of the Central
Government Agencies administering food laws to the Food Safety and
Standards Authority of India on and from the date of establishment of that
Authority by the same tenure and upon the same terms and conditions
of service or until the expiry of the period of six months from that date
if such employee opts not to be the employee of the Food Authority.

Section 91 empowers the Central Government by notification in the Officia
Gazette, to make rules for carrying out the provisions of the Act. It
enumerates the various mattersin respect of which the Centrd Government
may make rules, such as the salary and allowances payable to, and other
terms and conditions of service of the Members and officers and staff of
the Food Authority; qualifications of Food Safety Officer and Food Analysts,
the manner of holding inquiry by the Food Appellate Tribunal; and other
related matters.



9%2)

93)

o4)

95)

96)

97)

Section 92 empowers the Food Authority to make, with the previous
approval of the Central Government, by the notification, regulations for
carrying out the provisions of the Act. It enumerates the various matters
in respect of which the Authority can make regulations, such as notifying
standards and guidelines in relation to articles of food meant for human
consumption; notifying procedure for the licensing and registration of food
business for the manufacture, processing or sale of safe food, notifying
guiddinesfor the manufacture and sde of food including genetically modified
articles of food, health and functional foods or any other foods; issue codes
of recommended practicesin consultation with the concerned organi sations
as regards the execution and enforcement of the Act and of regulations
and orders made under it.

Section 93 provides for laying of every rule and every regulation made
under the Act before each House of Parliament.

Section 94 empowers the State Governments to make, by notification in
the Official Gazette, rules for carrying out the provisions of the Act. It
enumerates matters in respect of which the State Government can make
rules, such as making rules to provide for other functions of the
Commissioner of Food Safety, rules necessary to enforce provisions of the
Act. Every rule made by the State Government under the Act shall be
laid, as soon as may be after it is made, before each House of the State
Legislature where it consists of two Houses or where such Legislature
consists of one House, before that House.

Section 95 makes enabling provisions under which the State Government
may empower the Commissioner of Food Safety to order payment of
reward to a person who renders assistance in the detection of the offence
or the apprehension of the offender, from such fund and in such manner
as may be prescribed.

Section 96 provides that a penalty imposed under the Act, if it isnot paid,
shall be recovered as an arrear of land revenue and the defaulters licence
shall be suspended till the penalty is paid.

Section 97 seeksto reped the enactment and orders specified in the Second
Schedule immediately with effect from the date on which the Act is enacted
and comes into force, provided that such repeal shal not affect the previous
operations of the enactments under repeal or anything duly done or suffered
thereunder; or any right, privilege, obligation or liability acquired, accrued
or incurred under any of the enactments under repeal; or any penalty,
forfeiture or punishment incurred in respect of any offences committed
against the enactments under repeal; or any investigation, or remedy in
respect of any such penalty, forfeiture or punishment, and any such
investigation, lega proceedings or remedy may be instituted, continued or
enforced and any such penalty, forfeiture or punishment may be imposed,
as if the Act had not been passed. If there is any other law for the time
being in force in any State, corresponding to the Act, the same shall, upon
the commencement of the Act, stand repealed and in such case, the
provisions of section 6 of the General Clauses Act, 1897 (10 of 1897)
shall apply as if such provisions of the State law had been repeaed. It
aso provides that the standards, saf ety requirements and other provisions
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98)

99)

100)

101)

102)

103)

of the Acts, rules, regulations and orders listed in the Second Schedule
shall continue to operate and bein forcetill new provisions are prescribed
under the Act and the rules and regulations made thereunder.

Section 98 provides that notwithstanding the repeal of the enactment and
orders specified in the Second Schedule, the standards, safety requirements
and other provisions of the Acts, rules, regulations and orderslisted in that
Schedule shall continue to be in force and operate till new standards are
specified under the Act or rules and regulations made thereunder.

Section 99 provides that on and from the date of commencement of the
Act, the Milk and Milk Products Order, 1992 issued under the Essential
CommoditiesAct, 1955 shall be deemed to be the Milk and Milk Products
Regulations, 1992 issued by the Food Authority under the Act.

Section 100 makes certain amendmentsin the Infant Milk Substitutes,
Feeding Bottles and Infant Foods (Regulation of Production, Supply and
Distribution) Act, 1992 (41 of 1992).

Section 101 seeks to empower the Central Government to remove
difficulties that may arise in giving effect to the provisions of the Act
within aperiod of three years from the date of its commencement. Every
order made under this section shall be laid, as soon as may be after
it is made, before each House of Parliament.

The First Schedule outlines the Zones from which the States and the
Union Territories will get representation in the Food Authority.

The Second Schedule gives the details of Food Act or Orders which
will stand repealed on commencement of the provisions of the Act.

Check Your Progress 2

1)

2)

3)

4)

Discuss the General Principles of Food Safety.

Criticaly analyse the enforcement mechanism provided under the FSSAI
Act, 2006.



5) Discussin detailsthe provisions relating to Adjudication and Food Saf ety
Appdlatetribunal.

9.3.4 Composition of the Food Safety and Standard
Authority of India (FSSAI)

The Food Safety and Standard Act has established the Food Safety and
Standard Authority of India (FSSALI), which primarily is responsible for laying
down standards of articles of food.

The FSSAI consists of a Chairperson and twenty-two other members, out of
which one-third shall be women, representing different areas and stakeholders.

Seven members of the FSSAI represent various Ministries of the Central
Government viz. Agriculture, Commerce, Consumer Affairs, Food Procurement,
Health, Legidlative Affairs, and Small Scale Industries, who shall be members
ex-officio;

Apart from the aforesaid members the FSSAI aso have its other members as
under-

a) Two representatives from the food industry, of which oneisincluded from
small scaeindustries,

b) Two representatives from consumer organisations,
c) Three eminent food technologists or scientists;

d) Five members to be appointed by rotation every three years, each in
seriatim for the Zones as specified in the First Schedule to represent the
States and the Union Territories,

€) Two persons to represent farmers organisations; and
f)  One member to represent retailers organisations.

The Chairperson and other Members of the Food Authority shall be appointed
in such a manner so as to secure the highest standards of competence, broad
range of relevant expertise, and shal represent, the broadest possible geographic
distribution within the country.

The Chairperson shall be appointed by the Central Government from amongst
the persons of eminencein thefield of food science or from amongst the persons
from the administration who have been associated with the subject and are either
holding or have held the position of not below the rank of Secretary to the
Government of India

The Chairperson and the Members other than ex-officio Members of the Food
Authority shal be appointed by the Centra Government on the recommendations
of the Selection Committee.

The Chairperson or Members other than ex-officio Members of the Food
Authority shall not hold any other office.
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9.3.5 Establishment of the Food Safety and Standards

Authority of India

The provision for establishment of the Food Safety and Standards Authority
of India has been made in Section 4 of the Food Safety and Standards Act,
2006. The Ministry of Health and Family Welfare, Government of Indiaisthe
Adminigtrative Ministry for the implementation of FSSAI. The Chairperson and
Chief Executive Officer of Food Safety and Standards Authority of India
(FSSAI) have aready been appointed by Government of India. The Chairperson
is of the rank of Secretary to the Government of India

9.3.6 Functions of the Authority

The main functions of the Authority are as under-

i)

i)

iv)

v)

Vi)

vii)

viii)

X)

Framing of Regulationsto lay down the standards and guidelinesin relation
to articles of food and specifying the appropriate system of enforcing various
standards thus notified.

Laying down mechanisms and guidelines for accreditation of certification
bodies engaged in certification of food safety management system for food
businesses.

Laying down procedure and guidelines for accreditation of |aboratories and
notification of the accredited |aboratories.

To provide scientific advice and technical support to Centra Government
and State Governments in the matters of framing the policy and rulesin
areas which have adirect or indirect bearing of food safety and nutrition.

Collect and collate data regarding food consumption, incidence and
prevalence of biological risk, contaminants in food, residues of various
contaminantsin food products, identification of emerging risks and introduction
of rapid aert system.

Creating an information network across the country so that the public,

consumers, Panchayats etc receive rapid, reliable and objective information
about food safety and issues of concern.

Provide training programmes for persons who are involved or intend to
get involved in food businesses.

Contribute to the development of internationa technical standards for food,
sanitary and phyto-sanitary standards.

Promote general awareness about food safety and food standards.
Regulate the manufacture, storage, distribution, sale and import of food.

Thisis possible by employing different agencies to ensure enforcement and
effective control.

Issue guidelines or directions to the enforcement agencies for mobbing
available, safe and wholesome food for consumption.

Check Your Progress 3

1)

Explain the Functions of the FSSAL.



9.4 FOOD SAFETY AND STANDARDS RULES
AND REGULATIONS, 2011

9.4.1 Rules

For the effective implementation of the Food Safety and Standards Act, 2006,
the Centra Government has framed the Food Safety and Standards Rules, 2011,
in exercise of the powers conferred by Section 91 of the Food Safety and
Standards Act, 2006.

These rules were published in the Gazette of Indiavide notification number GSR.
362 (E), dated 5" May, 2011 and came into force on 5" August, 2011. In
the said notification, different rules were prescribed which have been divided
into three Chapters. The said rules aso contain ten forms.

9.4.2 Regulations

Section 92 of the Food Safety and Standards Act, 2006 provides that the
FSSAI, with the previous approval of the Central Government and after previous
publication, by notification may make regulations consistent with this Act.
Accordingly, the FSSAI has inter alia framed the following Regulations after
extensive consultation and deliberations with various stakeholders for proper
regulation and monitoring of the food industriesin India—

i)  The Food Safety and Standards (Licensing and Registration of Food
Business) Regulations, 2011. These regulations have been amended in the
year 2014.

i)  TheFood Safety and Standards (Packaging and Labelling) Regulations,
2011. These regulations have been amended in the year 2015.

i) The Food Safety and Standards (Food Products Standards and Food
Additives) Regulations, 2011. These regulations have been amended in the
year 2016.

iv)  The Food Safety and Standards (Prohibition and Restrictions on Sales)
Regulations, 2011. These regulations were amended in the year 2013.

V) The Food Safety and Standards (Contaminants, Toxins and Residues)
Regulations, 2011. These regulations were amended in the year 2016.

vi) The Food Safety and Standards (Laboratory and Sample Analysis)
Regulations, 2011. These regulations were amended in the year 2013.

Vi)  The Food Safety and Standards (Food or Hedlth Supplements, Nutraceuticals,
Foods for Special Dietary Uses, Foods for Special Medical Purposes,
Functional Foods and Novel Foods) Regulations, 2016.

viii) The Food Safety and Standards (Food Recall Procedure) Regulations, 2017.
iX) The Food Safety and Standards (Import) Regulations, 2017.
Check Your Progress 4

1) Discuss in brief the Rules and Regulations of FSSAL.
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95 LET US SUM UP

By going through this unit we have observed that Food Safety and Standards
Act, 2006 has been enacted in order to consolidate all the laws relating to
food. Prior to the enactment of the said Act, the statute which deals with the
safety of food was the Prevention of Food Adulteration Act, 1954 and the
rules made thereunder in the year 1955. Besides the said statute and the rules
there were some other Orders relating to the regulation of food viz., the Vegetable
Oil Products (Control) Order 1947, the Fruit Products Order, 1955, the Meat
Food Products Order, 1973 and the Milk and Milk Products Order, 1992 etc.

However, after the enactment of the Food Safety and Standards, Act, 2006,
the provisions of the above stated Statute, Rules and the Orders were included
under the said Act. Thus, the new Act is more comprehensive and complete
in itself, asit has tried to include a number of provisions relating to food in
itself with the purpose of better regulation of the same.

In this unit we have aso learnt that the regulatory authority FSSAI has been
created for laying down science-based standards for articles of food and to
regulate their manufacture, storage, distribution, sale and import to ensure
availability of safe and wholesome food for human consumption.

In this unit we have also learnt about a number of regulations framed by the
FSSAI for effective regulation of food.

9.6 ANSWERS TO CHECK YOUR PROGRESS
EXERCISES

Check Your Progress 1
Please refer Section 9.3.1

Please refer Sub-section 9.3.2
Check Your Progress 2
Please refer Sub-section 9.3.3.2
Please refer Sub-section 9.3.3.3
Please refer Sub-section 9.3.3.6
Please refer Sub-section 9.3.3.7'
Please refer Sub-section 9.3.3.9
Check Your Progress 3
Please refer Sub-section 9.3.6
Check Your Progress 4
Please refer Section 9.4
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10.1 OBJECTIVES

After studying this unit, the learner shall be able to:

« explain the objectives and purpose behind the enactment of the Bureau
of Indian StandardsAct, 2016 aswell asits sdient features and framework;

o explain the key features of the Packaging Commodity Rules, 2011;
« explainthe objective and sdient features of the Legal Metrology Act, 2009;
o learn the contents of Cold Storage Order, 1980;

o explainthe objectives and salient features of the Solvent-Extracted Qils,
De-Oiled Med and Edible Flour (Control) Order, 1967 and Vegetable Qil
Products Control Order, 1998;

« explainthe objectives and salient features of the Export (Quality Control
and Inspection) Act, 1963; and

o understand the functioning and importance of the Codex Alimentarius
Commission (CAC).

10.2 INTRODUCTION

We all are consumers in one form or the other. A consumer is a user of goods
or services; obviously, therefore, every producer or manufacturer or service
provider isaso aconsumer. However, conflicting interests have categorised them,
inevitably, into two different groups. Further, the expanding markets necessitated
theintroduction of variousintermediaries between the producer and the ultimate
consumer resultantly, unfair and deceptive practices such as selling of defective
or sub-standard goods or providing deficient services, charging exorbitant prices,
misrepresenting the efficiency or usefulness of goods and services, negligence
asto safety standards, etc., became rampant. It has, therefore, become necessary
to evolve statutory measures to make the manufacturers of goods or providers
of services more accountable to their consumers.

Consumer protection movement is a part of global recognition and thereisa
growing concern about consumers being the weaker party in buying goods or
inavailing services as compared to the manufacturers or traders producing and
selling them or service providers providing such services. Consequently,
consumers awareness about their legitimate rights has been constantly growing
in the recent years.

Normally, in an economy, industries, industrialist and service providers compete
with each other in order to sale goods and services to the consumers.
Accordingly, they are under an obligation to safeguard the interests of consumers;
however, sometimes we observe that the consumers are exploited by the
adoption of unfair and restrictive trade practices by such persons. It is aso
observed that a common consumer has always remained at a weaker footing
in order to resst or chalenge the wrongdoings of suppliers of goods and services.
Therefore, even in afree market economy a consumer needs protection of his
rights by thelegd authority. Consumer protection is necessary even in acontrolled
economy where public enterprises play a dominant role since consumers are
likely to be denied their rights as consumers.



Most consumers buy goods and services after being lured by advertisements
exaggerating the contents and quality of their products or services. Lega support
to them isrequired if they are to be protected from the expl oitation and deception
by the suppliers so that erring vendors are brought to book.

India has remained a pioneer in accelerating consumer movement and for this
purpose the Parliament and Government of India have taken necessary steps
for protection of the interest of the consumers as well asthe industries or traders
and to maintain a harmonious balance between the two and a number of
legidations have been enacted by the Parliament for establishment of appropriate
regulatory authorities by adopting preventive, protective and curative measures
for the benefit of consumers.

In this unit we will discuss some of such important legislative works either in
the form of principa legidations or subordinate legidations. In this unit we will,
inter alia, aso explain the need for the Bureau of Indian Standards Act, 2016
and the salient features of the said Act.

10.3 BUREAU OF INDIAN STANDARDSACT, 2016
10.3.1 Need for the Bureau of Indian Sandards Act, 2016

In Indiathe concept of the Bureau of Indian Standards (BIS) cameinto existence,
through an Act of the Parliament known as the Bureau of Indian Standards
Act, 1986 with a broadened scope and more powers taking over the staff,
assets, liabilities and functions of the erstwhile ISI. Through this change over,
the government envisaged building a climate for quality control, culture and
consciousness and greater participation of consumers in the formulation and
implementation of nationa standards.

As per the scheme of the Bureau of Indian Standards Act, 1986 the Bureau
of Indian Standards (BIS) is the National Standard Body of India established
for the harmonious development of the activities of standardisation, marking and
quality certification of goods and for matters connected therewith or incidental
thereto.

As per its congtitution under the Act of 1986, the Bureau is a body corporate
conggting of twenty-five members representing both Centrd and State governments;,
Members of Parliament, industry, scientific and research institutions, consumer
organisations and professional bodies; with Union Minister of Consumer Affairs,
Food and Public Distribution as its President and with Minister of State for
Consumer Affairs, Food and Public Distribution as its Vice-President.

The core activities of BIS are standard formulation and certification of articles
and processes under licence. The BIS has the power to grant licence to use
the standard mark under Section 10 of the Bureau of Indian Standards Act,
1986. The World Trade Organisation (WTO) agreement on Technical Barriers
to Trade encourages all member countries to adopt International Standards and
as0 to move towards mutud recognition of certification systems. WTO guidelines
also provide that enforcement of standards should have uniform application for
both domestic industry and imported goods. In view of the increasing significance
of standards and conformity assessment systems in world trade, it is essential
that the BIS re-orient itself to adequately address the future challenges as the
National Standards Body of India.
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The existing BISis providing traceability and tangibility benefits to the national
economy in a number of ways by providing safe and reliable quality goods,
minimising heath hazards to consumers, promoting exports and imports subgtitutes,
control over proliferation of varieties etc, through standardisation, certification
and testing.

Keeping in view the interests of consumers as well as the industry, the BIS
IS as on date involved in various activities as mentioned hereunder:

i)  Standards Formulation

ii)  Product Certification Scheme

i) Compulsory Registration Scheme

iv)  Foreign Manufacturers Certification Scheme
v) Halmarking Scheme

Vi) Laboratory Services

vii) Laboratory Recognition Scheme

viii) Sale of Indian Standards

iX) Consumer AffairsActivities

X)  Promotiond Activities

Xi) Training Services (at Nationa & International levels)
xii) - Information Services.

However, under the Bureau of Indian Standards Act, 1986, the BIS is not
formally recognised as the National Standards Body of India, even though it
has been representing Indiain various international bodies. The BISAct, 1986
also does not provide for recall of sub-standard ISI marked products,
hallmarking of precious metal articles, compounding of offences, etc. Provisions
related to formulation of standards and conformity processes are also required
to be aligned with the best global practices. Further, the said Act restricts the
list of items to those referred to in the Schedule of the Industries (Devel opment
and Regulation) Act, 1951, which can be brought under the ambit of mandatory
compliance by manufacturers.

In the aforesaid background and in view of the increasing significance of
standards and conformity assessment systemsin World Trade, and to address
the aforesaid issues and future chalenges in the area, comprehensive amendments
were required in the present Bureau of Indian Standards Act, 1986 to adequately
protect the interests of the consumers. Therefore, the Government of India came
up with a proposal to enact a new legislation and repeal the existing Bureau
of Indian Standards Act, 1986, which aim was findly achieved by the enactment
of the Bureau of Indian Standards Act, 2016.

10.3.2 The New Bureau of Indian Standards Act, 2016

The Bureau of Indian Standards Bill, 2015 was introduced in Lok Sabha on
August 7, 2015, which was ultimately enacted by the Parliament in the form
of the Bureau of Indian Standards Act, 2016 (No. 11 of 2016) (in short, the
BIS Act, 2016) and received the assent of the President on the 21st March,



2016. However, the Act shall come into force on such date as the Central
Government may, by notification in the Official Gazette, appoint, which date
is yet to be appointed by the Central Government.

The Bureau of Indian Standards Act, 2016 has been enacted by the Parliament
in order to provide for the establishment of a nationa standards body for the
harmonious development of the activities of standardisation, conformity assessment
and quality assurance of goods, articles, processes, systems and services and
for matters connected therewith or incidental thereto.

10.3.3 Objectives of the Act

The Bureau of Indian Standards Act, 2016 intends to replace the Bureau of
Indian Standards Act, 1986. For the purposes of standardisation, marking and
certification of articles and processes, the Bureau of Indian Standards Act, 2016,
inter alia, seeks to provide for —

i) establishment of Bureau of Indian Standards as the National Body of
Standards to specify standards for goods, articles, processes, systems and
sarvices,

i) bureau to exercise its powers through the Governing Council which shall
consist of a President and other Members,

i) standards to be specified for all goods, articles, processes, systems and
services notified by the Central Government to protect human, animal and
plant health, safety of environment and national security;

iv) to empower the Central Government to appoint and authorise any other
authority, in addition to the Bureau of India Standards, to verify the
conformity of product and services to the specified Standard,;

V) toenable and empower the Centra Government to bring under compulsory
certification regime any article, process or service which is considered
necessary from the point of view of hedlth, safety, environment and national
Security;

vi) todlow multiple types of conformity assessment schemesin tune with globa
best practicesincluding self declaration of conformity against any Standard,

Vi) to enable mandatory hallmarking of precious metal articles;

Vi) to enable the Bureau to authorise sellers or retailers to sell specified
standards, marked or hallmarked articles like gold or silver jewellery;

iX) to prevent the misuse of Standard Mark;

X)  to prohibit manufacture, import, distribute, sell, hire, lease, store or exhibit
for sale of any goods, articles or services without standards;

Xi) to provide for compounding of offences and also make certain offences
cognisable; and

Xiii) to repeal the Bureau of Indian Standards Act, 1986 (63 of 1986).
10.3.4 Salient Features of the Act

The Bureau of Indian Standards Act, 2016 seeks to broaden the ambit of
standardisation and quality assurance of goods and services and alow the Central
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Government to make it mandatory for certain notified goods, articles, processes,
etc, to carry the standard mark. The main features of the Act are as under :

)

Vi)

Vi)

The Act makes provisions to include goods, services and systems within
its ambit which were not available under the Bureau of India Standards
Act, 1986 as the latter Act deds with standardisation, marking and
certification processes applied to certain articles and processes only. For
bringing in more clarity and certainty, the new Act of 2016 defines the
terms “good”, “service”, “article’, “process’ and “system”.

TheAct provides for the establishment of the Bureau of Indian Standards,
which shall be anationa body, to formulate, implement and certify certain
standards of quality for goods, services, articles, processes and systems.

Under the provisions of the Act the Bureau shall constitute technical
committees of experts for the purpose of formulating such standards.

TheAct constitutes a Governing Council which would be responsible for
looking at the general superintendence, direction and management of the
Bureau.

TheAct providesfor certification of precious metals. A hallmark shall be
used to certify precious metal articlesincluding silver, gold, platinum and
paladium or their alloys. A hallmark indicates a proportionate content of
the precious metal in the article, as per the Indian Standards and such
articles shall be sold in certified sales outlets.

TheAct provides for Certification of goods, services, articles, etc. For the
aforesaid purposes under the Act, the Bureau shall be alicensing authority
for quality standards. A person may apply to the Bureau for alicense to
use a standard mark, or a certificate of conformity, depending on the good,
article, process, etc. A license or certificate of conformity indicates that
the item conforms to the Indian Standards as set by the Bureau.

The Act provides for the establishment and maintenance of testing
laboratories by the Bureau for quaity assurance and conformity assessment
of goods, articles, services, etc.

TheAct makes provisions for mandatory certification of certain goods. The
Act allows the Central Government to notify certain goods, articles, etc,
which shall be required to compulsorily carry a standard mark. Such goods
or articles shall be notified by the government if it thinks them to be
necessary for-

a) publicinterest or for the protection of human, animal or plant health,
b) safety of the environment,

c) prevention of unfair trade practices, or

d) National security.

The Act provides for recall of goods, services, articles etc. Under the
provisions of the Act, the Bureau may recall a good or article which is
aready out for sale or supply. Thisshal be doneif the Bureau is convinced
that the good or article does not conform to the requirements of a particular
standard.



i)

i)

TheAct aso provides for imposition of penalties, under which the penalty
for improper use of the Indian Standard Mark shall be a fine of up to
five lakh rupees. The Act also prescribes penalties for:

a theimproper use of the standard mark by testing and marking centres;
and

b) manufacturing or selling goods and articles which do not carry a
standard mark and have been mandated to do so, among others.

TheAct provides for compounding of offences punishable with fine except
when a person has committed such an offence for the second time or if
such an offence committed by him has been compounded earlier.

When acompany commits an offence under the Act, the persons responsible
for or in charge of, the company will be presumed to be guilty irrespective
of whether the offence was committed with or without their knowledge,
consent or connivance.

TheAct also provides for preferring an appeal against an order regarding
the granting of alicense or certificate of conformity, or compounding of
offences, which may be made to the Director Genera of the Bureau. A
further appeal against the order of the Director General may then be made
to the Central Government.

10.3.5 Framework of the Act

The Act comprises of atotal of 43 sections divided into five Chapters. The
provisions of the Act are as under:

1

2)

3)

4)

5

6)

7)

Section 1 provides for the short title, extent and commencement of the
Act;

Section 2 seeks to define various words and expressions used in the Act,
which, inter alia, include, ‘article’, *assaying and hallmarking centre’,
‘Bureau’, ‘conformity assessment scheme’, ‘Executive Committee’,
‘Governing Council’, *Hallmark’, ‘Indian Standards’, ‘ Indian Standards
Institute’, ‘ recognised testing and marking centre’, ‘ registering authority’,
‘Standards’, ‘ Standard Mark’, ‘testing laboratory’ etc.;

Section 3 provides for the establishment of the Bureau of Indian Standards
and the constitution of the Governing Council;

Section 4 provides that the Governing Council may, with the prior approva
of the Centra Government, by notification in the official Gazette, constitute
an Executive Committeg;

Section 5 provides that the Governing Council may, from timeto time and
as and when it is considered necessary, constitute Advisory Committees
for the efficient discharge of the functions of the Bureau;

Section 6 provides that no act or proceedings of the Governing Council
shall be invalid merely by reason, inter alia, of any vacancy in, or any
defect in the constitution of, the Governing Council;

Section 7 provides for the appointment of the Director General of the
Bureau. This section further providesfor the terms and conditions of service
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8)

9)
10)

11)

12)
13)
14)

15)

16)

17)

18)

of the Director General of the Bureau. This section also provides that the
Director Genera of the Bureau shall be the Chief Executive Authority of
the Bureau;

Section 8 provides for the appointment of officers and employees of the
Bureau and their terms and conditions of service;

Section 9 provides for the powers and functions of the Bureau;

Section 10 provides for the provisions regarding Indian Standards. This
section provides that the Bureau may establish, publish, review and promote
the Indian Standards in relation to any goods, articles, process, system
or service in such manner as may be prescribed. This section further
provides that the Bureau shall constitute, as and when considered necessary,
such number of technical committees of experts for the formulation of
standards in respect of goods, articles, processes, systems or services, as
maly be necessary. This section a so provides that notwithstanding anything
contained in any other law, the copyright in an Indian Standard or any
other publication of the Bureau shall vest in the Bureau;

Section 11 provides that no individual shall, without the authorisation of
the Bureau, in any manner or form, publish, reproduce or record any Indian
Standard or part thereof, or any other publication of the Bureau. This section
further provides that no person shall issue a document that creates, or may
create the impression that it contains an Indian Standard,

Section 12 provides for the Conformity Assessment Scheme;
Section 13 makes provisons for grant of licence or certificate of conformity;

Section 14 provides for the certification of Standard Mark of jewellers
and sellers of certain specified goods or articles;

Section 15 provides that no person shall import, distribute, sell, store or
exhibit for sale, any goods or articles except under certification from the
Bureau. This section further provides that no person, other than the person
certified by the Bureau, shall sell or display or offer to sell goods or articles;

Section 16 makes provisions for the Central Government to direct
compulsory use of Standard Mark;

Section 17 makes provisions for the prohibition to manufacture, sell, etc.,
of certain goods without the Standard Mark;

Section 18 provides that the licence holder shal, at all times, remain
responsible for conformance of the goods, articles, processes, systems or
services carrying the Standard Mark. This section further providesthat it
shall be the responsibility of the distributor or the seller, as the case may
be, to ensure that goods, articles, processes, systems or services carrying
the Standard Mark are purchased from a certified body or licence holder.
This section also seeks to provide that every certified body or licence holder
shall supply the Bureau with such information and with such samples of
any material or substance used in relation to any goods, article, process,
system or service, as the case may be, as the Bureau may require for
monitoring its quality and for the recovery of the fee as may be prescribed
in the certificate of conformity or the licence;



19)

20)
21)

22)

23)
24)
25)

26)

27)
28)

29)

30)
31)

32)
33)
34)

35)

36)

37)

Section 19 provides that the Central Government may, after due appropriation
made by the Parliament by law in this behalf, make to the Bureau grants
and loans of such sums of money as the Government may consider

necessary;,
Section 20 provides for the funds of the Bureau;

Section 21 makes provisions regarding the powers of the Bureau to borrow
money,

Section 22 makes provisions that the Bureau shall prepare, in such form
and at such time in each financial year as may be prescribed, its budget
for the next financial year, showing the estimated receipts and expenditure
of the Bureau and forward the same to the Central Government;

Section 23 makes provisions regarding the annual report of the Bureau;
Section 24 makes provisions regarding the account and audit of the Bureau;

Section 25 provides or the powers of the Central Government to give
directions to the Bureau on question of policy;

Section 26 makes provisions regarding the restriction on the use of name
of the Bureau;

Section 27 provides for the appointment and powers of certification officers,;

Section 28 makes provisions regarding the power of search and seizure
of the certification officer;

Section 29 makes provisions regarding the penalty for contravention of
certain provisions of the Act;

Section 30 makes provisions relating to offences by companies;

Section 31 provides that where a holder of licence or certificate of
conformity or his representative has sold any goods, article, process, system
or service, which bears a Standard Mark not conforming to the relevant
standard, or with colourable imitation, the certified body or licence holder
or his representative shall be liable to compensate the consumer for the
injury caused by such non-conforming goods, article, process, system or
savice,

Section 32 makes provisions regarding cognisance of offences by courts;
Section 33 makes provisions for compounding of offences;

Section 34 makes provisions regarding filing of appeal by any person
aggrieved by an order made under certain provisions of the Act;

Section 35 provides that all members, officers and other employees of the
Bureau shall be deemed, when acting or purporting to act in pursuance
of any of the provisions of the Act, to be public servants within the meaning
of Section 21 of the Indian Penal Code, 1860;

Section 36 makes provisions regarding protection of action taken in good
fath;

Section 37 makes provisions for authentication of orders and instruments
of the Bureau;
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38) Section 38 makes provisions for the powers of the Central Government
to make rules;

39) Section 39 makes provisions for the powers of the Executive Committee
to make regulations;

40) Section 40 makes provisions regarding laying of the rules and regulations
before the Parliament;

41) Section 41 providesthat the provisions of the Act shall not affect certain
other Acts;

42) Section 42 makes provisions regarding power to remove difficulty;

43) Section 43 provides for repeal and saving.

Check Your Progress 1

1) What are the Objectives of The Bureau of Indian Standards Act, 20167

10.4 PACKAGING COMMODITY RULES, 2011

The Central Government in the Ministry of Consumer Affairs, Food and Public
Digtribution, Department of Consumer Affairs has framed and published the Legd
Metrology (Packaged Commodities) Rules, 2011. The said rules have been
published in the Gazette of India, Extraordinary, Part 11, Section 3, Sub-section
(i) vide notification number GS.R. 202 (E), dated the 7" March, 2011. The
said rules came in to force on the 1% Day of April, 2011.

The said rules have been framed by the Central Government in exercise of
the powers conferred by sub-section (1) read with clauses (j) and (q) of sub-
section (2) of Section 52 of the Legal Metrology Act, 2009 (1 of 2010).

The Lega Metrology (Packaged Commaodities) Rules, 2011 have been framed
by the Central Government in order to implement the provisions of Section 18
and sub-section (2) of Section 36 of the Legal Metrology Act, 2009.

Section 18 of the Act 1 of 2010 provides that no person shall manufacture,
pack, sell, import, distribute, deliver, offer, expose or possess for sale any pre-



packaged commodity unless such package is in accordance with the prescribed
standard quantities or number and bears thereon such declarations and
particulars. The said section further provides that any advertisement mentioning
the retail sale price of a pre-packaged commodity shall contain a declaration
asto the net quantity or number of the commaodity contained in such package.

Sub-section (2) of Section 36 of the Legal Metrology Act, 2009 makes
provisions for punishment in cases where any pre-packaged commodity is offered
for sale with error in the prescribed net quantity.

The provisions under the rules have been divided into seven chapters and aso
contain seven Schedules.

10.5 LEGAL METROLOGY ACT, 2009 (1 OF 2010)

Theterm ‘Legal metrology’ dealswith that part of metrology which treats units
of weighment and measurement, methods of weighment and measurement and
weighing and measuring instruments, in relation to the mandatory technical and
legal requirements which have the object of ensuring public guarantee from the
security and accuracy point of view of the weighments and measurements.

TheAct has been implemented with effect from 1% April, 2011 with the objective
to establish and enforce standards of weights and measures, regulate trade and
commerce in weights, measures and other goods which are sold or distributed
by weights, measures or number and for matters connected therewith or incidenta
thereto.

The Act has repealed the Standards of Weights and Measures Act, 1976 and
the Standards of Weights and Measures (Enforcement) Act, 1985.

10.5.1 Objectives of the Act

In India the uniform standards of weights and measures based on the metric
systems were established in the year 1956. In order to give effect to the
international systems of units, the said system were revised in the year 1976
with the enactment of the Standards of Weights and Measures Act, 1976 which
provided for the establishment of Standards of Weights and Measures, regulation
of inter-state trade or commerce in weights and measures and other goods which
are sold by weight, measure or number.

Further, in the year 1985, the Standards of Weights and M easures ( Enforcement)
Act, 1985 was enacted for the enforcement of standards of weights and measures
established by or under the Standards of Weights and Measures Act, 1976.

However, the advancement of technology has necessitated the review of the
above mentioned enactments to make them simple, to eliminate obsolete
regulations, to ensure accountability and to bring transparency in the system.
Therefore, it has become imperative to combine the provisions of the said two
Acts to get rid of the anomalies and make the provisions simple. It has also
become necessary to keep the regulations pragmatic to the extent required for
protecting the interest of consumers and at the same time keep the industry
free from undue interference. It has a so become necessary to recognise certain
Government approved test centres which will be empowered to verify the
prescribed weight or measure. Therefore, keeping in view the aforesaid factors
and objectives the Legal Metrology Act, 2009 was passed by both the Houses
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of Parliament and received the assent of the President of India on the 13"
January, 2010. The Act came into force on the 1% April, 2011. The Lega
Metrology Act, 2009 has repealed the Standards of Weights and Measures
Act, 1976 (60 of 1976) and the Standards of Weights and Measures
(Enforcement) Act, 1985 ( 54 of 1985).

10.5.2 The Salient Features of the Act

The Act provides for -

a regulation of weight or measure used in the transaction or for protection;
b) approva of model of weights or measures,

c) verification of prescribed weight or measure by a Government approved
Test Centre;

d) prescribing qudification of legd metrology officers gppointed by the Central
Government or State Government;

€) exempting regulation of weight or measure or other goods meant for export;
f) levy of fee for various services;

g nomination of a Director by a company who shall be responsible for
complying with the provisions of the enactment;

h)  penalty for offences and compounding of offences,
) appeal against decisions of various authorities; and

j) empowering the Central Government to make rules for enforcing the
provisions of the Act.

10.5.3 Weight and Measures to be at par with
International Sandards

The Act further provides that every unit of weight or measure shall be in
accordance with the metric system based on the international system of units.
Under the Act, the base of unit of-

) length is specified as metre;

i) massis specified as kilogram;

iy time is specified as second;

Iv) electric current is specified as ampere;

V) thermodynamic temperature is specified as Kelvin;
vi) luminous intensity is specified as candela; and

vii) amount of substance is specified as mole.

10.5.4 Establishment of Indian Institute of Legal
M etrology

TheAct also provides for establishment of the Indian Ingtitute of Legal Metrology,
Ranchi. ThisIngtitute is responsible for providing training in the field of Legal
Metrology to the Legal Metrology Officers of Central and State Governments.



1055 Establishment of Standard Laboratories

Regiond Reference Standard Laboratories are Stuated at Ahmedabad, Bangdore,
Bhubaneswar, Faridabad and Guwahati. These laboratories are working as a
central agencies between the apex |aboratory and State Government |aboratories
for traceability of standards. These |aboratories are also responsible for the testing
of models of weights and measures, verification of secondary standards of State
Government, calibration of sophisticated weighing and measuring instruments,
consumer awareness programmes etc.

10.5.6 Framework of the Legal Metrology Act and Rules

The Legal Metrology Act, 2009 comprises of a total of 57 sections divided
into five chapters.

For the effective implementation of Legal Metrology Act, 2009 the following
rules have been framed under the provisions of the Act-

i)  The Legal Metrology (Packaged Commaodities) Rules, 2011

i)  The Lega Metrology (Approval of Models) Rules, 2011

i)  The Legal Metrology (Numeration) Rules, 2010

iv)  The Legal Metrology (General) Rules, 2011

V) The Lega Metrology (National Standards) Rules, 2011

vi)  The Indian Institute of Legal Metrology Rules, 2011

vii)  The Legal metrology (Government Approved Test Centre) Rules, 2013
10.5.7 Rules Framed by the State Governments

The State Governments have a so framed their respective State Legal Metrology
(Enforcement) Rules for the implementation of the Act.

10.5.8 Responsibility of the Centre and the Sates in
Relation to Weights and Measures

Weights and measures unit in the Department under the Ministry of Food and
Consumer Affairs plays the role of a nodal agency for the legal arrangement,
enforcement, training of personnel of Central aswell as States Governments,
Regional Reference Standards Laboratories and Internationa Co-operation and
works in coordination with the different State Governments in achieving the
aforesaid objective as envisaged by the Act.

Check Your Progress 2
1) What are the Objectives of the Legal Metrology Act, 20097
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10.6 COLD STORAGE ORDER, 1980

Cold Storage is a special kind of room, the temperature of which is kept very
low with the help of machines and precision insruments. Indiais having aunique
geographical position and awide range of soils thus producing avariety of fruits
and vegetables like apples, grapes, oranges, potatoes, chillies, ginger, etc. Marine
products are aso produced in large quantities due to large coastal areas.

The present production level of fruits and vegetables is more than 100 MT,
and keeping in view the growth rate of population and demand, the production
of perishable commoditiesisincreasing every year. The cold storage facilities
arethe prime infrastructural component for such perishable commodities. Besides
therole of stabilising market prices and evenly distributing both on demand basis
and time basis, the cold storage industry renders other advantages and benefits
to both farmers and consumers. The farmers get an opportunity of producing
cash crops to get remunerative prices. The consumers get the supply of perishable
commodities with lower fluctuation of prices. Commercially saleable apples,
potatoes and oranges are stored on a large scale in cold storages. Other
important costly raw materialslike dry fruits, chemica's, essences and processed
foods like fruit juice or pulp, concentrated dairy products, frozen meat, fish
and eggs are stored in cold storages to regulate marketing channels of these
products.

The Directorates of Agriculturd Marketing and Inspection in the State Governments
and the Government of India regulate the cold storage industry under Cold
Storage Order, 1980, promulgated under Essentiadl CommoditiesAct, 1955 all
over India except in the States of UP, West Bengal, Punjab and Haryana and
provisionally in Bihar. State Governments are regulating the industry in their
respective States under their respective Acts or Orders.

The Ministry of Agriculture and Farmers’ Welfare has now repealed the Cold
Storage Order and advised the State Governments also to reped it totally. With
the repeal of this Order, the cold storage industry will be able to enter the
market free from al kinds of administrative interference.

10.7 THE SOLVENT-EXTRACTED OILS,
DE-OILED MEALS AND EDIBLE FLOUR
(CONTROL) ORDER, 1967 AND THE
VEGETABLE OIL PRODUCTS CONTROL
ORDER, 1998

These two Orders control the production and distribution of solvent extracted
oils, de-oiled meals, edible oil seed flours and hydrogenated vegetable oils

(Vanaspati).

10.7.1 Solvent Extracted Oils, De-oiled Meals and Edible
Flour Control Order, 1967

Purpose and Objectives of the Order

This Order was framed by the Central Government in exercise of the powers
conferred by Section 3 of the Essential Commaodities Act, 1955 (10 of 1955),



which was published in the Gazette of India vide notification number GS.R.
410 dated 17" March, 1967.

This Order is framed by the Government in order to ensure that the solvent
extracted oilsin particular are not reached to the consumers for consumption
before the same are refined and conform to the quality standards specified in
the said Order for the purpose. In this Order the Standards for the solvent,
which are used for extraction of oil from the oil-bearing materials have also
been specified so as to eliminate any possible contamination of the oil from
the solvent used.

Salient Features
The salient features of the Order are as under:

i) It makesprovisonsfor regulation of the manufacture, quality and movement
of solvent extracted oils, de-oiled meals and edible flour;

ii) It provides for consumer protection through quality assurance of solvent
extracted oils, de-oiled meal and edible flour;

iii) It providesfor eimination of the possibility of diversion of the oils for uses
not intended;

iv) It provides for prohibition in respect of offer to buy, use or stock for use
any solvent not conforming to the quality standards for extraction of
vegetable oils; and

V) It specifies particulars to be declared on the label affixed to the container.
This Order has, however, been repealed by vide notification number F.
No. P-15025/41/11-DFQC, dated 4™ August, 2011, with effect from 5"
August, 2011, after coming into force of the Food Safety and Standards
Act, 2006 and rules and regul ations framed thereunder in terms of provisions
of Section 97 read with the Second Schedule of the Act.

10.7.2 Vegetable Oil Products Control Order, 1998

The Vegetable Oil Products industries are being regulated by this Order. The
enforcement of this Order is responsibility of the Directorate of Vanaspati,
Vegetable Oils and Fats, Department of Food, Public Distribution in the Ministry
of Consumer Affairs, Food and Public Distribution.

This Order has been framed by the Central Government in supersession of the
two earlier Orders, viz. the Vegetable Oil Products (Control) Order, 1947 and
the Vegetable Oil Products (Standards of Quality) Order, 1976.

Salient Features of the Order
The salient features of the Order are as under:
i) It smplifiesthe procedure of registration;

ii)  Under this Order the standards of quality as prescribed in the Schedule
annexed to the Order, have been made more strict in comparison to the
earlier Standards as substituted by this Order;

i)  The Order confirmsthe consumers' protection through assured quality of
vegetable oil products.
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Check Your Progress 3

1) Explainthe Sdient Features of the Vegetable Oil Products Control Order,
1998.

10.8 EXPORT (QUALITY CONTROL AND
INSPECTION) ACT, 1963

10.8.1 Objectives of the Act

Imports and exports are the two important components of foreign trade. Foreign
trade is the exchange of goods and services between two countries, across
their international borders. ‘ Imports’ imply the physical movement of goods into
a country from another country in alegal manner. It refers to the goods that
are produced abroad by foreign producers and are used in the domestic economy
to cater to the needs of the domestic consumers. Similarly, ‘ exports imply the
physical movement of goods out of a country in alegal manner. It refers to
the goods that are produced domestically in a country and are used to cater
to the needs of the consumersin foreign countries. Thus, imports and exports
have made the world alocal market. The country which purchases the goods
is known as the importing country and the country which sells the goods is
known as the exporting country. The traders involved in such transactions are
known as importers and exporters respectively.

The Government of India appointed an ad hoc Committee on Quality Control
and Pre-shipment Inspection to examine the question of enforcing quality control
and inspection on various goods exported from India. The Committee, after
reviewing the existing statutory provisions relating to the export of goods
recommended that a separate legislation should be undertaken that coversall
aspects of quality control in respect of export commodities. Considering the
recommendations of the Committee the Central Government has come up with
aproposal for legisation of the Export (Quality Control and Inspection) Act,
1963 (Act 22 of 1963).

10.8.2 Salient Features of the Export (Quality Control and
Inspection) Act, 1963

In India exports and imports are regulated by several laws, inter-alia, by the
Export (Quality Control and Inspection) Act, 1963. The Act came in to force
on 01 January, 1964The salient features of the Act are as under:

i)  TheAct provides for the establishment of an Export Inspection Council
to advise the Government regarding the measures to be adopted for the
enforcement of quality control and inspection in relation to commaodities
intended for export and to draw up programmes therefor;

i)  TheAct empowers the Centra Government to notify commodities which
shall be subject to quality control or inspection prior to export;



i) TheAct specifies the type of quality control and inspection to be applied
to the commodities so notified;

iv) TheAct providesfor the establishment, adaptation or recognition of standard
specificationsfor the notified commodities, and prohibits export in the course
of internationa trade of a notified commodity unlessit is accompanied by
a certificate issued by an agency, established or recognised by the Central
Government for that purpose, that the commodity satisfies the conditions
relating to quality control and inspection;

V) TheAct also provides for appropriate penalties for contravention of its
provisons
The Export (Quality Control and Inspection) Act, 1963 comprises of a total

of 18 sections. In order to keep pace with the developments, the Act was
amended by the Parliament in the year 1984.

Check Your Progress 4

1) What are the Objectives of the Export (Quality Control And Inspection)
Act, 19637

2) Explainthe Salient Features of the Export (Quality Control And Inspection)
Act, 1963.

10.9 CODEXALIMENTARIUSCOMMISSION
(CAC)
The Codex Alimentarius, or the food code, has become the global reference

point for consumers, food producers and processors, National food Control
agencies and the international food trade.

The Codex has a vital impact on the functioning of the food producers and
processors as well as on the awareness of the end users, i.e., the consumers.
The influence of the Codex extends to every continent and its contribution to
the protection of public health and fair practicesin the food trade isimmeasurable
and unmatchable.

The present name of the Codex is derived from the term Codex Alimentarius
Austriacus. Its texts are devel oped and maintained by the Codex Alimentarius
Commission, a body which is created with the main am to protect the health
of consumers and ensure fair practices in the international food trade.

10.9.1 Establishment of the Codex Alimentarius Commission

The Codex Alimentarius Commission (CAC) was created in the year 1961 by
Food and Agriculture Organisation of the United Nations (FAO) and later on
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in the year 1962, the World Health Organisation (WHO), had aso joined the
same in order to develop food standards, guidelines and related texts such as
codes of practice under the Joint FAO/WHO Food Standards Programme.

10.9.2 Purpose of the Codex

The main purpose of this Programme is to protect the health of consumers,
ensure fair practices in the food trade and promote coordination of al food
standards work undertaken by international government and non-government
organisations.

10.9.3 Codex Alimentarius

The Codex Alimentarius (Latin for “Food Code’) isacollection of internationally
recognised standards, codes of practice, guidelines and other recommendations
relating to foods, food production and food safety.

The Codex Alimentarius is recognised by the World Trade Organisation as an
internationd reference point for the resolution of disputes concerning food safety
and consumer protection.

As of 2017, the Codex Alimentarius Commission has 188 members — 187
member countries and one member organisation, i.e., the European Union (EU),
219 observers — 56 1GOs, 147 NGOs and 16 United Nations Organisations.

10.9.4 Scope of the Codex

The Codex Alimentarius covers al foods, whether processed, semi-processed
or raw. In addition to the standards for specific foods, the Codex Alimentarius
contains genera standards covering matters such as food labelling, food hygiene,
food additives and pesticide residues, and procedures for assessing the saf ety
of foods derived from modern biotechnology. It aso contains guidelines for the
management of official, i.e., government import and export inspection and
certification systems for foods.

The Codex Alimentariusis published in the six official languages of the United
Nations: Arabic, Chinese, English, French, Spanish and Russian. Not all texts
are availablein al languages.

10.95 General Texts of the Codex

The general texts of the Codex are avail able on the following subject matters :

)  Foodlabdling (generd standards, guiddines on nutrition labelling, guidelines
on labdling claims);

ii) Food additives (general standards including authorised uses, specifications
for food grade chemicals);

i)  Contaminants in foods (genera standards, tolerance for specific contaminants
including radionuclides, aflatoxins and other mycotoxins);

Iv) Pesticides and veterinary chemical residues in foods (maximum residue
limits);

V) Risk assessment procedures for determining the safety of foods derived
from biotechnology (DNA-modified plants, DNA-modified micro-organisms,
allergens etc);

vi) Food hygiene (genera principles, codes of hygiene practices in specific
industries or food handling establishments, guidelines for the use of Hazard
Analysis and Critical Control Point or “HACCP” system).




10.9.6 Specific Standards of the Codex

The specific standards of Codex are framed on the following subject matters :
)} Meat products (fresh, frozen, processed meats and poultry);

i) Fish and fishery products (marine, fresh water and aguaculture);

i) Milk and milk products;

V) Foods for specid dietary uses (including infant formula and baby foods);
V) Fresh and processed vegetables, fruits and fruit juices;

Vi) Cereals and derived products, dried legumes;

Vii) Fats, oils and derived products such as margarine; and
Vii) Miscellaneous food products (chocolate, sugar, honey, mineral water)

10.9.7 Codex India

The National Codex Contact Point (NCCP) for India, is located at the
Directorate Generd of Health Services, Ministry of Health and Family Welfare,
Government of India. It coordinates and promotes Codex activitiesin Indiain
association with the National Codex Committee and facilitates India’s input to
the work of Codex through an established consultation process.

Check Your Progress 5
1) Discuss the general texts of the Codex.

10.10 LET US SUM UP

In this unit we have seen that are a number of principal as well as subordinate
legislations have been framed in India in order to protect the interests of
consumers. We may also see that although various different authorities are
functioning smultaneoudy for regulation of various goods, products and services
but there is no conflict of interests among their functioning; rather they are
functioning in consonance with each other. In this unit we have also witnessed
that at the international level also attempts are being made on aregular basis
to make guidelines for better protection of the interests of the common consumers
aswell asto have a harmonious balance between the interests of the consumers
and the traders and manufactures.

10.11 KEY WORDS

CAC . The Codex Alimentarius Commission.

NCCP : The National Codex Contact Point.
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Gover ning Goods 10.12 ANSWERS TO CHECK YOUR PROGRESS
EXERCISES

Check Your Progress 1
1) Please refer Section 10.3.3

2) Please refer Sub-section 10.3.4
3) Please refer Sub-section 10.3.5
Check Your Progress 2
1) Please refer Sub-section 10.5.1
2) Please refer Sub-section 10.5.2
Check Your Progress 3
1) Please refer Sub-section 10.7.2
Check Your Progress 4
1) Please refer Sub-section 10.8.1
2) Please refer Sub-section 10.8.2
Check Your Progress 5
1) Please refer Sub-section 10.9.5
2) Please refer Sub-section 10.9.6

48



UNIT 11 FOOD SAFETY AND

STANDARDS AUTHORITIES

Sructure

111
11.2
11.3

114

11.5

11.6

11.7
11.8
11.9
11.10
11.11
11.12

Objectives
Introduction

The Food Safety and Standards Authority of India (FSSAI)
1131 Basic Scheme of the Act

Establishment, Composition and Functions of FSSAI and its
Functionaries

1141 Composition of Food Authority

1142 Appointment of Chairperson and other Members and
Composition of Selection Committee

1143 The Chief Executive Officer (CEO)

1144 The Central Advisory Committee

1145 Scientific Committee

1146 Scientific Panels

1147 Functions of the FSSAI Mandated by the FSS Act, 2006

1148 Authorities and Officers Responsible for the Enforcement of
FSSA, 2006

11.4.8.1 Commissioner of Food Safety for the State

11482 Designated Officers

11.4.8.3 Food Safety Officers

11484 Procedure for Launching Prosecution

11485 Adjudication

11.4.8.6 Food Safety Appellate Tribunal

11487 Speciad Courts and Public Prosecutor
1149 Working of the Food Authority

11.4.9.1 Challenges before the FSSAI

11.4.9.2 Steps towards Better Food Safety

Bureau of Indian Standards (BIS)

1151 Consgtitution, Composition and Functioning of the BIS
1152 Certification System Under BIS

1153 Types of Licensing

1154 Resources

Working of the BIS
1161 Instances of misuse of the Standard Mark (I1Sl) and Hallmark
1162 BIS Certification Scheme for Hallmarking of Gold Jewellery

The Bureau of Indian Standards Act, 2016
Let Us Sum Up

Key Words

Some Useful Books and References
Answers to Check Yoiur Progress Exercises

Termina Questions 49



Consumer Laws
Governing Goods

50

11.1 OBJECTIVES

After studying this unit, you should be able to:

o explain the objectives behind establishment of the FSSAI and its functions,
and status of the implementation of the Act;

« anayse the difference between the Prevention of Food Adulteration Act,
1954 and the FSSA, 2006;

« understand the composition of FSSAI;
o discuss the Redressal Mechanism under the FSSA, 2006;
o understand the working of the FSSAI,

o discuss congtitution of State Level Food Safety Authorities and their
functions

« discuss the composition, functions and working of the BIS; and

o discuss the key features of the Bureau of Indian Standards Act, 2016.

11.2 INTRODUCTION

Food safety is everybody’s concern and it isin fact very difficult to find anyone
who has not encountered the unpleasant moment of food-borne iliness. The
problem of food adulteration is so rampant that news of illness and death
due to consumption of adulterated food is adaily affair. From milk to spices
to restaurant’'s food there is no guarantee of food safety. Today, even
vegetables and fruits are contaminated by harmful chemicals. In such a
scenario there is a crying need for efficient food law which creates deterrence
for the delinquents and encouragement for others for adopting better business
practices by improving the standard of care, to alow recall of unfit goods
and let them mend their ways. Above al, consumer education is as to food
adulteration is very crucia. The branch of law relating food safety received
significant public attention and interest after the Nestle Maggi episode? in the
year 2015.

Let’s discuss the history of food safety legislation in the country. The history
of food safety legidation in India can be traced back to the Prevention of
Food Adulteration Act, 1954 (“PFA” for short), however, reference of
punishment for sale of adulterated food can aso be found in ancient Indian
texts like Manu Shriti and Kautilya’'s Arthasastra. The PFA was the first
legidation in India pertaining to food safety. The legidation which deals with
the field presently is the Food Safety and Standards Act, 2006 (“FSSA” for
short). Under the above law, a Central authority named as the Food Safety
and Standards Authority of India (FSSAI) has been established which in
association with State Food Authorities and officers has been entrusted with
the task of implementation and enforcing the FSSA. The Authority has been

1The case has been discussed in detail in UNIT 12 on Important Consumer Protection
Judgements (Goods).



established to lay down scientific standards of food safety, to ensure safe and
wholesome food and to specify standards for the food sector.

Another body which carries of importance in the field of consumer protection
isthe Bureau of Indian Standards (BIS). The BIS isresponsible for standardisation
and quality control across sectors. The BIS lays down standards for consumer
and industrid goods, systems, organisation and management of testing laboratories
and certifies the goods which meet the standards as per the process laid down
under the BIS Act.

In this unit, we shall study, inter alia, the objectives, composition and working
of the FSSAI and BIS.

11.3 THE FOOD SAFETY AND STANDARDS
AUTHORITY OF INDIA (FSSAI)

In this part, we will learn about working of the FSSAI, focussing on its
composition, functions, powers, responsi bilities, functions and limitations. Let’'s
discuss the need of FSSA, 2006 and the legal scenario before this law was
passed.

Before 2006 the food sector in India was governed by a multiplicity of laws
under different ministries. Multiplicity of food laws, standard setting and
enforcement agencies pervaded different sectors of food products, which created
confusion in the minds of consumers, traders, manufacturers and investors.
Detailed provisons under various laws regarding the admissibility and levels of
food additives, contaminants, food colours, preservatives, etc. and other related
requirements had varied standards under these laws. The standards were often
rigid and non-responsive to scientific advancements and modernisation. The
multiplicity of laws and their enforcement, and standard setting as well asvarious
implementing agencies were al detrimental to the growth of the nascent food
processing industry and were not conducive to effective fixation of food standards
and their enforcement.2 The need for an integrated food law was long felt
and reflected in reports of various committees appointed by the government.
It was also recommended in the 12" Report of Standing Committee of Parliament
on Agriculture in 2005 that a comprehensive legidlation for food safety which
will cover both domestic and export markets should be passed as early as

possible

In 2006, the Food Safety and Standards (FSS) Act was passed and the Food
Safety and Standards Authority of India (FSSAI) established under this Act
became functional from January 2009. The FSS Act and Rules were notified
and the new regime commenced from August 2011. After the coming into force
of the FSSA, eight legidations stand repealed 3.

2 17" Report of Standing Committee onAgriculture (2005-2006), Ministry of Food Processing
Industries on the Food Safety and Standards Bill, 2005.

3 Legislations which stand repealed after commencement of the FSS Act, 2006 are: -
Prevention of Food Adulteration Act, 1954, Edible Oils Packaging (Regulation) Order,
1998, Fruit Products Order, 1955, Milk and Milk Products Order, 1992, Meat Food Prod-
ucts Order, 1973, Vegetable Oil Products (Control) Order, 1947, Solvent Extracted Qil,
De-oiled Meal, and Edible Flour (Control) Order, 1967 and any other order issued
under the Essential CommoditiesAct, 1955.

Official website of FSSAI- http://www.fssai.gov.in
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Multiplicity of Laws to Single Legislation on Food-Related Matters

FSSAI- single point of reference for al matters relating food safety and standards
in India-Representations from food industry, food technologists, producers,
retailers, consumers, farmers, State Governments and concerned ministriesin
FSSAL.

P 4 .

-
\
-

=

PFA to FSSA- Shift in Approach4

=
(
S
\

PFA FSSA

Multiple Authorities multi | SingleAuthority
departmental control

Adulteration Safety
Inspection / Control Monitoring Surveillance
Opinion Based Science/Evidence based

Insufficient Enforcement Full time District Officer, Food Safety
Personnel officer under FSC

Inspection Survelllance, Monitoring
Prosecution Self-regulation through graded penalty and
Improvement notices

FSSAI has created a single reference point for al matters relating to food safety
and standards, by moving from multi-level, multi-departmenta control to asingle
line of command, which consolidates various Acts and Orders that had hitherto
been in force pertaining to food-related issues in various ministries and
departments. It has also been created for laying down science-based standards
for articles of food and to regulate their manufacture, storage, distribution, sale

4 Ibid.



and import to ensure availability of safe and wholesome food for human Food Safety and Sandar ds
consumption® Authorities

11.3.1 Basic Scheme of the Act

The FSSA, 2006 was operationalised by notification of Rules® and Regulations’
under the Act in 2011. The Act applies to al food items and also touches
upon relatively newer subjects like propriety foods, novel foods, dietary
supplements, nutraceuticals and more. All imported food articles are a so subject
to the provisions of the Act. Under the Act, al Food Business Operators (FBOSs)
in India are required to obtain a licence or to get registered with the Food
Safety Authority. Carrying of food business without licence or registration is made
a punishable offence under the Act. As stated earlier, a central authority i.e.,
FSSAI and the State Food Safety authorities are designated to enforce the
provisions of the FSSA, 2006. FSSAI envisages regulation of manufacture,
storage, distribution, sale and import of food to ensure availability of safe and
wholesome food for human consumption and also to set food standards with
the help of scientific panels and committees® The FBOs are mandated to comply
with FSSAI standards as per correct specifications, rules and regulations along
with the other provisions of the Act. Non-compliance with the standards and
provisions of the Act by aFBO will attract penalty in terms of imprisonment
and / or fine according to the provisions of the Act. When an offence under
theAct is committed, the licence/registration of the FBO may be cancelled after
giving an opportunity to show cause. The Act also provides for composition
of certain petty offences; therefore on payment of the composition money, the
offender cannot be prosecuted. The Act also has provisions for food import,
recall of food and active surveillance system.

A distinct feature of the Act is that it enables the purchaser of any article of
food to get the same analysed from the Food Analyst after giving the FBO
anotice/linformation of intention to have the food analysed and after payment
of the prescribed fees. In case of failure of the food sample, the purchaser
shall be entitled to arefund of the fees paid by him as per provisions of the
Act and prosecution of the manufacturer shall be initiated.®

Check Your Progress 1
1) What are the objectives of passing of the FSSA?

5> TheFood Safety and Standard Rules, 2011.3

6 The Food Safety and Standard Rules, 2011.

7 Food Safety and Standards (Licensing and Registration of Food Businesses) Regula-
tion, 2011; Food Safety and Standards (Packaging and Labelling) Regulation,
2011; Food Safety and Standards (Food Products Standards and Food
Additives) Regulation; Food Safety and Standards (Prohibition and Restriction on
Sales) Regulation, 2011; Food Safety and Standards (Contaminants, Toxins and Resi-
dues) Regulation, 2011; Food Safety and Standards (Laboratory and Sampling Analy-
sis) Regulation, 2011.

8 Official website of FSSAI- http://www.fssai.gov.in.

9 Section 40 of the FSSet. A, 2006.
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2) What were the defects in the previous law, i.e., the Prevention of Food
Adulteration Act, 1954 (PFA)?

11.4 ESTABLISHMENT, COMPOSITION AND
FUNCTIONS OF FSSAI AND ITS
FUNCTIONARIES

As per Section 4 (1) of the FSSA, 2006, the FSSAI is established by the
Central Government to the powers conferred on, and to perform the functions
assigned to, it under the Act. The Food Authority is a body corporate, having
perpetua succession and acommon sed. The head office of the Food Authority
is a Delhi. The Food Authority may establish its offices at any other place
in India.®® Ministry of Health & Family Welfare, Government of Indiais the
Administrative Ministry for the implementation of FSSAI.

11.4.1 Composition of Food Authority

The Food Safety and Standards Authority consists of a Chairperson and 22
members (one-thirds being women) out of which

a) 7 ex-officio Members represent the Ministries or Departments of the
Central Government dealing with:

i)  Agriculture,

i)  Commerce,

i)  Consumer Affairs,

iv) Food Processing,

V) Hedth,

Vi) LegidativeAffars,

Vi) Small Scale Industries

vii) who shall be Members ex officio;

b) two representatives from food industry, out of which one shall be from
small scaeindustries,

C) two representatives from consumers’ organisations;
d) three eminent food technologists or scientists,

e) five members to be appointed by rotation every three years, one each in
seriatim from the Zones as specified in the First Schedule to represent the
States and the Union Territories;

10 Section 4(2) of the FSSAct, 2006
11 Section 5 of the FSSAct, 2006



f)  two representatives from farmers organisations. Food Safety and Sahndards
Authorities

g onerepresentative from retailers organisations.

11.4.2 Appointment of Chairperson and Other Memberst2
and Composition of Selection Committee

The Chairperson of the Authority is appointed by the Central Government from
amongst the persons of eminence in the field of food science or from amongst
persons from the administration who have been associated with the subject and
are either holding or have held positions not below the rank of Secretary to
the Government of India!3. The Chairperson and the Members other than ex
officio Members of the Food Authority are appointed by the Central Government
on the recommendations of the Selection Committee comprising of Cabinet
Secretary, as its Chairperson and four other membersviz. a) Secretary-in-charge
of the Ministry or the Department responsible for administration of thisAct as
the convener, (b) Secretary-in-charge of the Ministries or the Departments of
the Central Government dealing with Health, Legislation and Personnel, ()
Chairman of the Public Enterprises Selection Board, (d) An eminent food
technologist to be nominated by the Central Government.

The Chairperson of the Food Authority shall not hold any other officel4. The
Chairperson and the members other than ex officio Members shall hold office
for aterm of three years from the date on which they enter upon their offices,
and shall be eligible for re-appointment for a further period of three years,
provided that the Chairperson and Members shadl not hold office after attaining
the age of sixty-five years and sixty-two years respectively. The Chairperson
is of the rank of Secretary to Government of India. Presently, Shri Ashish
Bahuguna is the Chairperson of FSSAL.

1143 The Chief Executive Officer (CEO)

There shall be a Chief Executive Officer of the Food Authority, not below the
rank of Additional Secretary to the Government of India, who shall be the
Member-Secretary of the Authority, to be appointed by the Central Government.
The Chief Executive Officer shal bethelegd representative of the Food Authority
and shall be responsible for (a) the day-to-day administration of the Food
Authority; (b) drawing up of proposas for the Food Authority’s work
programmesin consultation with the Centrd Advisory Committee; (c) implementing
the work programmes and the decisions adopted by the Food Authority; (d)
ensuring the provision of appropriate scientific, technical and administrative
support for the Scientific Committee and the Scientific Pandl; (€) ensuring that
the Food Authority carries out its tasks in accordance with the requirements
of itsusers, in particular with regard to the adequacy of the services provided
and the time taken; (f) the preparation of the statement of revenue and
expenditure and the execution of the budget of the Food Authority; and (Q)
developing and maintaining contact with the Centra Government, and for ensuring
aregular dialogue with itsrelevant committees. The Chief Executive Officer shdl
submit every year a genera report of all the activities of the Food Authority
in the previous year and the annual accounts for the previous year to the Food
Authority for approval. Presently Shri Pawan Kumar Agarwal is the CEO of
FSSAL.

12 Official website of FSSAI - http://www.fssai.gov.in.
13 Section 14 of the FSSAct, 2006
14 Official website of FSSAI - http://www.fssai.gov.in.
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Check Your Progress 2
1) Explain the composition of FSSAI?

2) What are the qualifications and selection procedure for appointment of
Chairperson & Members of FSSAI?

3) Explain the duties & functions of Chairperson & Members of FSSAI?

4) Explain theduties & functions of Chief Executive Officer (CEO) of the
FSSAI?

1144 The Central Advisory Committee

The Authority is be assisted by a Central Advisory Committee, scientific panels
and a Scientific Committee. The Central Advisory Committee which is appointed
by the Central Government shall consist of two members each to represent
theinterests of the food industry, agriculture, consumers, relevant research bodies
and food laboratories and all Commissioners of Food Safety, and the
Chairperson of the Scientific Committee shall be an ex officio member. The
representatives of the concerned Ministries or Departments of the Central
Government in Agriculture, Animal Husbandry and Dairying, Bio-technology,
Commerce and Industry, Consumer Affairs, Environment and Forests, Food
Processing Industries, Health, Panchayati Rg, Smal Scale Industries and Food
and Public Distribution or 14 government institutes or organisations and
government recognised farmers’ shall be invitees to the deliberations of the
Central Advisory Committee. The Chief Executive Officer shall bethe ex officio
Chairperson of the Central Advisory Committee. The primary task of the Central
Advisory Committeeisto ensure close cooperation between the Food Authority
and the enforcement agencies and organisations operating in the field of food.>

11.45 Scientific Committeels

The Food Authority shall constitute a Scientific Committee for overseeing the
functioning of the scientific panels. It shall consist of the Chairpersons of the
scientific panels and six independent scientific experts not belonging to or affiliated
with any of the scientific panels. The Scientific Committee shall be responsible
for providing the scientific opinions to the Food Authority, and shall have the
powers, where necessary, of organising public hearings. The Scientific Committee

15 Official website of FSSAI - http://www.fssai.gov.in.
16 Section 14 of the FSSAct, 2006



shdl be responsible for the general co-ordination necessary to ensure consistency
of the scientific opinion procedure, and in particular, with regard to the adoption
of working procedures and harmonisation of working methods of the Scientific
Panels. It shall also provide opinions on multi-sectoral issues falling within the
competence of more than one scientific panel and on issues which do not fall
within the competence of any of the scientific panels and shd | adso set up working

groups.
11.46 Scientific Panels

The Food Authority has established subject-specific scientific panels consisting
of independent scientific experts to act as risk assessment bodies and to give
their considered scientific opinion. The nine scientific panels which have been
constituted are — Panel for Functional Foods, Nutraceuticals, Dietetic Products
and other ssimilar products; Panel for Method of Sampling and Analysis, Panel
for Food Additives, Flavourings, Processing Aids and Materials in contact with
Food; Pand for Contaminants in the Food Chain; Panel for Biologicd Hazards;
Panel for Pesticides and Antibiotic Residues, Panel for Labelling and Claims/
Advertisements; Pandl on Genetically M odified Organisms and Foods and Panel
for Fish and Fisheries Products.’

11.4.7 Functions of the FSSAlI Mandated by the FSS Act,
200618

FSSAI has been mandated by the FSS Act, 2006 to perform the following
functions

« toframeregulationsto lay down the standards and guidelines in relation
to articles of food and specifying the appropriate system of enforcing various
standards thus notified;

« tolay down mechanisms and guidelines for accreditation of certification
bodies engaged in certification of food safety management system for food
businesses,

« tolay down the procedure and guidelines for accreditation of laboratories
and notification of the accredited |aboratories,

« toprovide scientific advice and technical support to the Central Government
and State Governments in matters of framing the policy and rulesin areas
which have a direct or indirect bearing of food safety and nutrition;

o to collect and collate data regarding food consumption, incidence and
prevalence of biological risk, contaminants in food, residues of various
contaminants in foods products, identification of emerging risks and
introduction of arapid alert system;

« to create an information network across the country so that the public,
consumers, Panchayats etc receive rapid, reliable and objective information
about food safety and issues of concern;

o to provide training programmes for persons who are involved or intend
to get involved in food businesses;

« to contribute to the development of international technical standards for
food, sanitary and phyto-sanitary standards.

o to promote general awareness about food safety and food standards.

17 Official website of FSSAI - http://www.fssai.gov.in.
18 |y
Ibid.
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Check Your Progress 3
1) Explain the functions of FSSAI?

11.4.8 Authorities and Officers Responsible for the
Enforcement of the FSSA, 2006

Under the FSSA different authorities have been established for the purpose of
implementation and enforcement of the provisions of the FSSA and adjudication
of disputes and awarding compensation to consumers. There are two-tier
machineries, an administrative and the other judicia, to ensure strict and efficient
implementation of the Act. The administrative machinery is again atwo-tier
system, one at the national level caled the Food Safety and Standards Authority
of India (FSSAI) and the other in each state, called a State Food Safety
Authority. These Centrd and state authorities monitor and verify that the relevant
requirements of the law arefulfilled by the FBOs at all stages of food businesses.
The authorities shall maintain a system of control and other activities as
appropriate to the circumstances, including public communication on food safety
and risk, food safety surveillance and other monitoring activities covering all
stages of food businesses. The Food Safety Officers shall enforce and execute
within their area the provisions of this Act with respect to which duty is not
imposed expressly or by necessary implication on some other authority. The
Commissioner of Food Safety and the Designated Officer shdl exercise the same
powers as are conferred on the Food Safety Officer and shall follow the same
procedure specified in this Act.19

11.4.8.1 Commissioner of Food Safety for the State20

The State Government shall appoint a Commissioner of Food Safety for the
State for efficient implementation of food safety and standards and other
requirements laid down under the Act. The functions to be performed by
Commissioner of Food Safety are: (@) to prohibit in the interest of public health,
the manufacture, storage, distribution or sale of any article of food, either in
the whole of the State or any area or part thereof for such period, not exceeding
one year, as may be specified in the order notified in this behaf in the Officia
Gazette; (b) to carry out a survey of the industrial units engaged in the
manufacture or processing of food in the State to find out compliance by such
units of the standards notified by the Food Authority for various articles of food;
(c) to conduct or organise training programmes for the personnel of the office
of the Commissioner of Food Safety and, on awider scale, for different ssgments
of food chain for generating awareness on food safety; (d) to ensure an efficient
and uniform implementation of the standards and other requirements as specified
and also to ensure a high standard of objectivity, accountability, practicability,
trangparency and credibility; (€) to sanction prosecution for offences punishable
with imprisonment under this Act (f) to perform such other functions as the
State Government may, in consultation with the Food Authority, prescribe. The

19 Section 29 of the FSSAct, 2006.
20 Section 30 of the FSSAct, 2006.



Commissioner of Food Safety may delegate his powers and functions under
this Act as may be expedient to any officer subordinate to him (except the
power to appoint Designated Officer, Food Safety Officer and Food Analyst).

Check Your Progress 4

1) Explain the powers and functions of Commissioner of Food Safety for
the State?

11.4.8.2 Designated Officers2t

The Commissioner of Food Safety has been empowered to appoint a Designated
Officer, who shall not be below the rank of a Sub-Divisional Officer, to be
in-charge of food safety administration in such areas as may be specified by
regulations. There shal be a Designated Officer for each district. The Designated
Officer shall discharge the functions of a varied nature including that:

a) toissue or cancel licences of food business operators;

b) to prohibit the sale of any article of food which isin contravention of the
provisions of the Act and rules and regulations made thereunder;

C) toreceive reports and samples of articles of foods from the Food Safety
Officer under his jurisdiction and to get them analysed;

d) to makerecommendationsto the Commissioner of Food Safety for sanction
to launch prosecutionsin case of contraventions punishable with imprisonment;

€) to sanction or launch prosecutionsin cases of contraventions punishable
with fing;

f)  to maintain records of all inspections made by Food Safety Officers and
action taken by them in the performance of their duties;

g togetinvestigated any complaint which may be made in writing in respect
of any contravention of the provisions of the Act and the rules and
regulations made thereunder;

h)  toinvestigate any complaint which may be made in writing against the Food
Safety Officer; and

i) to perform such other duties as may be entrusted by the Commissioner
of Food Safety.

Compensationin
caseinjury or death
of consumer

For
Consumers

Punishment for
MideadingAds

21 Section 36 of the FSSAct, 2006.
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Check Your Progress 5
1) Discuss the powers and functions of Designated Officers.

11.4.8.3 Food Safety Officers

The Commissioner of Food Safety shall appoint as many Food Safety Officers
(FSOs) as required (as per the qualifications prescribed by the Centra
Government in this behalf), for the purpose of performing functions under the
Act. 22 The FSOs shall enforce and execute within their areas the provisions
of the Act with respect to which the duty is not imposed expressly or by
necessary implication on some other authority. The powers of The Food Safety
Officers include taking of samples of any article of food, seizure of any food
article which appears to be in contravention of the Act or Regulations or orders
on the subject and the power to enter and inspect any place where food items
are manufactured/stored/sold. The FSOs shall follow the procedure laid down
in the Code of Criminal Procedure, 1973 at the time of search and seizure
of the food items. In case of misuse of powers e.g. seizure of food articles
vexatioudly or without reasonable ground, the FSOs may be held liable to pay
apendty which may extend upto 1 lac rupees. On the other hand, if the complaint
is found false the complainant may be held liable to a penalty of up to 1 lac
rupees.z3

With the change in approach from PFA to FSSA, 2006, the FSOs under the
Act have been assigned the duty of spreading awareness and sensitising food
producers and processors about food safety and quality which at the time of
verifying compliance with regulations they ought to do.

Check Your Progress 6

1) Discuss the powers and functions of Food Safety Officers?

11.4.8.4 Procedure for Launching Prosecution

Let’s now understand the procedure for launching prosecutions under the FSS
Act. The Food Safety Officer shall be responsible for inspection of food
businesses, drawing samples and sending them to the Food Analystsfor anaysis.
The Food Analyst after receiving the sample from the Food Safety Officer shall
analyse the sample and send the analysis report mentioning the method of
sampling and analysis within fourteen days to the Designated Officer of the
concerned district with a copy to the Commissioner of Food Safety. The
Designated Officer after scrutiny of the report of the Food Analyst shall decide
as to whether the contravention is punishable with imprisonment or fine only,
and in case the contravention is punishable with imprisonment, he shall send
his recommendations within fourteen days to the Commissioner of Food Safety

22 Section 37 of FSSAct, 2006
23 Sections & 38 of FSSAct, 2006.



for sanctioning prosecution. The Commissioner of Food Safety shall, if he so
deemsfit, decide, within the period prescribed by the Central Government, as
per the gravity of offence, whether the matter shall be referred to a court of
ordinary jurisdiction in case of offences punishable with imprisonment for aterm
up to three years, or to a Specia Court in case of offences punishable with
imprisonment for a term exceeding three years where such Special Court is
established. In case no such Special Court is established, such cases shall be
tried by a court of ordinary jurisdiction. The Commissioner of Food Safety
shall communicate his decision to the Designated Officer and the concerned
Food Safety Officer who shall launch prosecution before a court of ordinary
jurisdiction or a Special Court, as the case may be, and such communication
shall also be sent to the purchaser if the sample was taken under Section 40
of the FSS Act, 2006.24

Penalty for
sub-standard
food- 5lakh
Penalty for Clivil court not
Misbranded tohave
Food-31akh jurisdiction

Misleading Ads- Power to
Penalty-Ten Compound Petty
lakh Offences
BIZ Without
Licence- 6 3
months & fine 5 Overriding Effect
lakh

Time Limit for
prosecutions-
1 year

M echanism under FSSA, 2006
11.4.85 Adjudication

For the purpose of adjudication, an officer not below the rank of Additional
District Magistrate of the district where the aleged offenceis committed, shall
be notified by the State Government as the Adjudi cating Officer for adjudication
in the manner as may be prescribed by the Central Government. The Adjudicating
Officer has been empowered under the Act to impose such penalty as he thinks
fit in accordance with the provisions relating to that offence after giving the person
a reasonabl e opportunity for making a representation in the matter, and if on
such inquiry he is satisfied that the person has committed a violation of the
provisions of the Act or the rules or regulations made thereunder. The
Adjudicating Officer shall have the powers of acivil court, and al proceedings
before him shall be deemed to be judicia proceedings within the meaning of

24 Section 42 of FSSAct, 2006.
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Sections 193 and 228 of the Indian Pena Code and shall also be deemed
to be a court for the purposes of Sections 345 and 346 of the Code of Crimina
Procedure, 1973%*. The Designated Officer may be empowered by the
Commissioner of Food Safety to accept from petty manufacturers who
themsalves manufacture and sell any article of food, retailers, hawkers, itinerant
vendors, temporary stall holders, in case they have committed an offence or
contravention against the provisions of the Act, payment of a sum of money
by way of composition of the offence which such person is suspected to have
committed. On the payment of such sum of money to such officer, the suspected
person, if in custody, shall be discharged and no further proceedings in respect
of the offence shall be taken against such person. The sum of money accepted
or agreed to be accepted as composition shall not be more than one lakh rupees.
However, offences for which punishment of imprisonment has been prescribed,
cannot be compounded.?® Besides other courts under the Act, the Adjudicating
Officer also has power to direct a person who manufactures or distributes or
sells or imports any article of food causing injury to the consumer or his death
to pay compensation to the victim or the legal representative of the victim, a
sum of up to five lac rupees in case of death and up to three lakh rupees
in case of grievous injury, and a sum of up to one lakh rupees, in al other
cases of injury. In case of death, the Adjudicating Officer can order that an
interim relief be paid to the next of kin of the victim within thirty days of the
incident. Where any person is held guilty of an offence leading to grievousinjury
or death, the Adjudicating Officer has also been empowered to cause to be
published at the offender’s expense in newspapers the name and place of
residence of the person held guilty, the offence and the penalty imposed on
him. In addition to this, the Adjudicating Officer or the court may also order
for cancellation of licence, recdling of the food items from the market, forfeiture
of establishment and property in case of grievous injury or death of consumer
and may also issue prohibition orders in other cases. #

Check Your Progress 7
1) Discuss the powers and functions of Adjudicating Officer.

11.4.8.6 Food Safety Appellate Tribunal28

The Central Government or the State Government may establish one or more
tribunals to be known as the Food Safety Appellate Tribunal to hear appeals
from the decisions of the Adjudicating Officer and prescribe the matters and
areasin relation to which the Tribunal may exercise jurisdiction. The Tribunal
shall consist of one person only viz., the Presiding Officer of the Tribund. Only
aperson who is or has been a District Judge shall be qualified for appointment
as aPresiding Officer to the Tribunal. The Tribunal shall not be bound by the
procedure laid down by the Code of Civil Procedure, 1908 but shall be guided
by the principles of natural justice and, subject to the other provisions of this
Act and the rules made thereunder, the Tribunal shall have powers to regulate
its own procedure including the place at which it shall have its sittings. The

25 Section 68 of FSSAct, 2006.

26 Section 69 of the FSSAct, 2006.

27 Section 65 of the FSSAct, 2006.

28 Section 70 and 71 of the FSSAct, 2006



Tribunal shall have the same powers as are vested in a civil court under the
Code of Civil Procedure, 1908 for the purposes of discharging its functions
under thisAct while trying a suit. Every proceeding before the Tribunal shall
be deemed to be ajudicia proceeding within the meaning of Sections 193 and
228, and for the purposes of Section 196 of the Indian Penal Code, it shall
be deemed to be acivil court for all the purposes of Section 195 and Chapter
XXVI of the Code of Criminal Procedure, 1973. The persons who prefer to
file appeas before the Tribunal have the freedom to either appear in person
or authorise their legal practitioners to appear on their behalf. Any person
aggrieved by any decision or order of the Tribuna may file an appeal to the
High Court within sixty days from the date of communication of the decision
or order of the Tribunal on any question of fact or law arising out of such
order. The High Court may allow such further period not exceeding sixty days
on ground of sufficient cause for delay.

11.4.8.7 Special Courts and Public Prosecutor29

The Central Government or the State Government may constitute as many
Specia Courts with the concurrence of the Chief Justice of the High Court
as may be necessary for such area for the purposes of the trial of offences
relating to grievous injury or death of consumers for which a punishment of
imprisonment for more than three years has been prescribed under this Act.
Thetria under thisAct of any offence by a Special Court shal have precedence
over the tria of any other case against the accused in any other court (not
being a Speciad Court) and shall be concluded in preference to the tria of such
other case and accordingly thetria of such other case shall remain in abeyance.
For every Specia Court, the Centra Government or the State Government shall
appoint a Public Prosecutor/Additional Public Prosecutors.

A person shall not be qualified to be appointed as a Public Prosecutor or an
Additional Public Prosecutor or a Specia Public Prosecutor under this section
unless he has been in practice as an Advocate for not less than seven years
or has held any post, for a period of not less than seven years, under the
Union or a State, requiring special knowledge of law.

The specia court has power to transfer the case if in its opinion the offence
isnot triable by it, to any court having jurisdiction under the Code of Criminal
Procedure, 1973. Appeal from orders of Special Court lies to the High Court.

Check Your Progress 8
1)  Explainthefunctions and composition of Food Safety Appellate Tribunal ?

29 Section 74 of the FSSAct, 2006.
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3) What are the qualifications prescribed for the appointment of Public
Prosecutor?
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11.49 Working of the Food Authority

As stated earlier, the FSSA, 2006 was operationalised by notification of ruless!
and regulations32 under the Act in 2011. All the states’UTs have appointed Food
Safety Commissioners, notified Designated Officers, Adjusting Officers and Food
Safety Officersfor respective areas within the states. As on 31.03.14 the FSSA
had granted 14,160 central licences and the State/UT Governments had issued
4,66,057 licences. Further, a total of 20,73,405 FBOs have been registered
in the system. In the year 2014-15 itself, 4,640 centra licences, 86,056 state
licences and 3,04,677 registrations have been issued. States have also taken
samples of food products and initiated both civil and criminal actions against
FBOs who were deviating from the Act and its provisions. With greater
globaisation, there is a need for greater international cooperation to ensure that
safe and quality food reaches the consumers. The FSSAI actively participates
in the Codex Committee meetings and is making efforts for harmonising the
science based standards developed by it with Codex Standards. Extensive
training programmes have been undertaken for Designated Officers, Food Safety
Officers and Adjudicating Officers to sensitise them about the FSSA and rules
and regulations under the Act. The authority aso organises training programmes
for street vendors.33 As per the information uploaded on the official website
of FSSAI,34 the authority has established testing labs across the country and
has & so recognised adequate number of NABL accredited private laboratories.®

Consumer education isacrucia element for making the food safety areality.
A lot of activities have been organised by the FSSAI to make the stakehol ders
aware about the essential elements of the Act, Rules & Regulationsinvolving
print and electronic media. In 2014-15, the FSSAI| started an awareness
campaign jointly with the Department of Consumer Affairs under the aegis of
“Jago Grahak Jago” and three creatives were published during 2014-15 on
various aspects of food safety.3¢ The Authority also creates awareness through
social media. It also maintains a blog and a Facebook page for the purpose
of giving information to the public about its functioning and events.

11.49.1 Challenges before the FSSAI

Let's now discuss the challenges faced by the FSSAI. One of the maor
challenges before the FSSAI in ensuring food safety in domestic as well as
imported food is limited to the number of notified laboratories for testing of
food samples. Upgradati on/strengthening of food testing laboratory infrastructure
is not complete and some of the laboratories have been reported to be facing
lack of testing facilities. Monitoring and survelllance for harmonisation of product
standards with Codex is another challenge.

31 The Food Safety and Standard Rules, 2011.

32 Food Safety and Standards (Licensing and Registration of Food Businesses)
Regulations, 2011; Food Safety and Standards (Packaging and Labelling) Regulations,
2011; Food Safety and Standards (Food Product Standards and Food Additives)
Regulations; Food Safety and Standards (Prohibition and Restriction on Sales)
Regulations, 2011; Food Safety and Standards (Contaminants, Toxins and Residues)
Regulations, 2011; Food Safety and Standards (Laboratory and Sampling Analysis)
Regulations, 2011

33 Annual reports, Food Safety & Standards Authority.
34 Official website of FSSAI :- http://www.fssai.gov.in

35 Gazette Notification - Notification of 98 NABL accredited |aboratories for analysis of
sample under Food Safety and StandardsAct, 2006. (Office order dated May 6, 2016)
available on http://www.fssai.gov.in

36 Thirtieth Report of Standing Committee on Food, Consumer Affairsand Public Distri-
bution on the Bureau of Indian Standards (Amendment) Bill, 2012 (August, 2013).
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Another issue relates to licencing. The FSSAI has extended the deadline for
procuring a licence or registration 2-3 times in the wake of opposition from
some of the FBOs; however, the process of licencing still remains unfinished.
A mgority of the licences and registrations are yet to be issued by the respective
state governments. This is amajor chalenge. Consumers are also important
stakeholders, and awell-informed consumer can also help greatly in demanding
safe food and spreading the message of food safety. Consumer awareness is
yet another challenge. The Authority isinvolved trying to tackle the challenge
through various consumer awareness campaigns.

Still another concern is that the FSSAI has not laid down sufficient standards
for food articles. There are only 377 standards in our country, in stark contrast
to the 5,000-10,000 standards in certain other countries. There is a crying
requirement to lay down adequate number of standards keeping in mind the
introduction of unprecedented number of novel food categories due to rapid
developments in the food sector.

11.49.2 Seps towards Better Food Safety

The FSSAI has come up with science-based standards for protection of
consumers of articles of food . In this connection, it is also important to note
that food safety and the protection of consumers' interests are deeply intertwined
requirements and are of increasing concern to the genera public, voluntary
consumers' organisations, professional associations, internationa trading partners
and trade organisations. Therefore, any regulatory architecture and framework
need to provide for the greater involvement of stakeholders at all stagesin the
devel opment of food law and further need to establish the mechanisms necessary
to increase consumer confidence in food law.

Check Your Progress 9
1) What are the challanges before FSSAI.?

11.5 BUREAU OF INDIAN STANDARDS (BIS)

Hkjrh; ekud C;jk

$ % Bureau of Indian Standards
oz The National Standards Body of India

Standardisation is sine qua non for the development of national economy all
over the world and aso fundamental for the protection of consumers’ interests.
The system of standardisation indicates what a consumer can expect from a
given product. Under this system, a consumer is not only informed that the
product meets certain standards, it also empowers him for seeking redressal
of his grievances relating to the matter.

The Indian Standards Institution (ISI) was set up in 1947 as aregistered society,
under a Government of India resolution with the objective of promoting
standardisation, quality control and simplification in industry and commerce.

The Indian Standards Institution gave the nation the standards it needed for
orderly industrial and commercial growth, quality production and competitive



efficiency. Product Certification Scheme was launched in 1955 through ISl
Certification Mark Act, 1952%". In 1986 the Indian government recognised the
need for strengthening this National Standards Body due to the fast changing
S0ci 0-economic scenario and accorded it statutory status. Thus came the Bureau
of Indian Standards Act, 1986 (BIS Act) and on 1 April 1987, the newly-
formed BIS took over the staff assets, liabilities and functions of the erstwhile
ISI. Through this changeover, the Government envisaged the building of an
atmosphere of quality culture and consciousness and greater participation of
consumers in formulation and implementation of National Standards.®® The
objective of the BIS Act is to provide for the establishment of a Bureau for
the harmonious devel opment of the activities of standardisation, marking and
quality certification of goods and for matters connected therewith or incidental
thereto.*® According to the Department of Consumer Affairs, in order to attain
the above objectives, the Bureau would strive:

a) To provide for a harmonious development of standards;

b) To satisfy the customer’s need for quaity and safety of goods and services
through operation of Certification Schemes of BIS;

c) To generate awareness on standards, standard mark, and safety and quality
of products through Seminars, Awareness Programmes and Publicity
Campaigns,

d) To provide for effective and timely service.0

11.5.1 Constitution, Composition and Functioning of
the BIS

The BIS, established under the BISAct, is a statutory body functioning under
the administrative control of Department of Consumer Affairs, Minister of
Consumer Affairs, Food and Public Distribution, Government of India. The
Authority is a body corporate consisting of 25 members with headquarters at
New Delhi. It may constitute an Executive Committee which consists of the
Director-General of the Bureau, who is also its ex-officio Chairman; and such
number of other members as may be prescribed. The Authority functions with
the help and co-ordination of an Advisory Committee and severa other
committees, viz.- Financia Committee; Certification Advisory Committee;
Standards Advisory Committee; Laboratory Advisory Committee; Planning and
Development Advisory Committees and such number of other committees as
may be determined by the Regulations. The Authority operates a Product
Certification Scheme by which it grants licences to manufacturers covering
practicaly every industria discipline from Agriculture to Textilesto Electronics.
The Certification alows the licensees to use the popular 1SI Mark, which has
become synonymous with quality products for the Indian and neighbouring
markets over the last more than 55 years. The BIS Product Certification Scheme
operates in an impartial, non-discriminatory and transparent manner. A body
caled the * Certification Advisory Committee’, composed of persons from various
sectors like manufacturers, consumers, government agencies, industries

37 Thirtieth Report of Standing Committee on Food, Consumer Affairs and Public Distri-
bution on the Bureau of Indian Standards (Amendment) Bill, 2012 (August, 2013).

38 Ibid.
39 Longtitle of BISAct, 1986
40 Supranote 36.
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associations, etc, reviews the performance of the above Scheme and advises
on key policy issues. Procedures provide for maintaining a very high degree
of confidentiality and integrity among its personnel who perform certification
related tasks.*

11.5.2 Certification System Under BIS

The BIS Product Certification Scheme is essentialy voluntary in nature, and
is largely based on the ISO/IEC Guide 28 which provides the general rules
for the Third Party Certification System of determining conformity with product
sandards through initia testing and assessment of a Factory Quaity Management
System and its acceptance followed by surveillance that takes into account the
Factory Quality Management System and the testing of samples from the factory
and the open market. All BIS certifications are carried out in accordance with
the Indian Standards, which are amenable to certification. The BIS Product
Cetification Schemeis open to manufecturersin al countries without discrimingtion.
Overseas applicants are also granted licence for use of 1SI mark under a
separately designed scheme.*?

11.5.3 Types of Licensing

Although, the schemeitsdf is voluntary in nature, the Government of India, has
in public interest enforced mandatory certification on products related to public
health and safety, security, infrastructure requirements and mass consumption
through various Quality Control Ordersissued from time to time under various
Acts. The products which are under mandatory certification are cement,
household electrical goods, food and related products including milk, skimmed
milk-powder, infant milk substitutes, packaged drinking water, milk-cereal based
weaning food, Plastic and Glass Feeding Bottles, Oil Pressure Stoves, offset
burner type, etc. oil pressure stoves, cylinder valves and regulation, medical
equipment, steel products and electrical transformers.*®

11.5.4 Resources

The finances of the Bureau are self-managed, with certification operations
accounting for about 90 per cent of the revenue. The BIS employs competent
engineers and scientists to cater to all itsfields of operations. They are trained
into evaluation and assessment techniques to a high degree of professional
competence. All preliminary and surveillance inspections are carried out by
qualified personnel only. BIS has set up eight laboratories in different cities of
Indiafor testing samples of products taken during preliminary and surveillance
operations. In addition, independent |aboratories having demonstrated ability and
a quality system complying with the requirements of 1S/1SO/IEC17025 have
been recognised for testing of samples. The certification scheme operates through
a network of 34 Branch Offices set up in State capitals or major industrial
towns and 5 Regional Offices overseeing the work of the Branch offices.*

The Authority has various functions to perform. The key activities of the BIS
are standardisation and certification. It has the power of ingpection and the power
to take samples of any article or process to check whether the standardised

41http://www.bis.org.in
42 |bid.
431bid.
441bid.



products conform to the Indian Standard or whether the Standard Mark has Food Safety and Sandar ds
been properly used in relation to any article or process with or without licence. Authorities
The BIS has aso been empowered to cancel a licence. Use of the Standard

Mark or any colourable imitation on article or process, or in the title of any

patent, or in any trade mark or design without a licence, use of standards even

with licence in respect of any article or process which does not conform to

the Indian Standard and use of any name which resembles the name of the

Bureau for deceiving the public is punishable.45

Check Your Progress 10
1) Explainthe objectives behind the establishment of the BIS and itsfunctions.

Quantitative Achievements of BIS*

Sl. No. Activity Achievement
1) Sandards Formulations
a) Indian Standards (I1S) in force 18901
b) Standards harmonised with international 84%
standards (where corresponding Indian
Standard exists)
2) Certification (No. of operative licences)
a) Product Certification (including
253 licences of foreign manufacturers) 25932
b) System Certification 1198
c) Hdlmarking 10910

45 Section 11 & 12 of the Bureau of Standards, Act, 1986 (BISAct, 1986)
46 Available on http://www.bis.org.in 69
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11.6  WORKING OF THE BIS

The BIS with more than 500 qualified technical and scientific personnel and
more than 25000 experts voluntarily associated with standardisation activity, has
made a very significant and valuable contribution to the orderly growth of the
country’s economy. BIS has so far formulated over 19000 standardsin various
technology areas, which help the industry in upgrading the quality of their goods
and services. The biggest chalenge before the BIS, as an apex body of
formulating standards, is to be seen as a centre of excellence in bringing about
quditative changesin its functioning and relationship with different stakeholders.
The changing scenario of globalisation has necessitated the formulation and
implementation of new standards, interaction with the industrial houses and
service operators and generation of awareness amongst the consumers. As a
policy, the standards formulation activity of BIS has been harmonised with the
relevant guidelines aslaid down by the Internationa Organisation for Standardisation
(1S0O).

BIS, being a signatory to the ‘Code of Good Practice for the Preparation,
Adoption and Application of Standards has aso accordingly aigned its standards
formulation procedure. For better control on standards formulation process and
for the overall management of Technica Committee work, a Standards
Management Board at the apex level is proposed to be constituted to oversee
the activity. Moreover, aroadmap has been prepared for Harmonisation of Indian
Standards with AGMARK and a system of concurrent running of two Indian
Standards at a time has been introduced. In addition to this, multiple Grades
are being specified in Indian Standards to give better choice to consumers and
also to provide an opportunity to manufacturers to scale up quality and enhance
exports. There is also an I-Care Programme that has been launched at the
nationd levd for effectively engaging with al stakeholders, especialy consumers,
industry and market. 1-Care Programme also ams at enhancing interaction with
industries to solve their problems and encourage them to come forward to obtain
a licence from the BIS.

For consumer protection/awareness two schemes have been introduced: the first
schemeisfor recognition of consumer organisations (which work for consumer
protection/awareness on behalf of the BIS) and the second is for testing of
public samples whereby common consumers can get the ISl Mark product tested
by BIS to reconfirm the quality of 1SI marked product.

For the benefit of the industry, the procedure for the grant of licence has been
made simple and fast and brand wise grant of licence has been introduced.
Tatkal Scheme for fast and easy grant of license from the BIS has aso been
introduced for products under mandatory certification.47

11.6.1 Instances of Misuse of the Sandard Mark (ISl) and
Hallmark

With the growing popularity of the ISI mark, the instances of misuse of the
mark and hallmark are also on the rise as unscrupulous manufacturers and
Jewellers/ Hallmarking Centres are trying to mislead the consumers by misuse
of 1SI mark and Hallmark without a valid licence from the BIS. In order to
safeguard the interest of consumers against spurious marking/misuse of BIS

47 ibid



Standard Marks, the Bureau of Indian Standards Act, 1986 provides for penalty
on such persons and firms, for misuses of the mark, with imprisonment for a
term which may extend up to one year or with a fine which may extend up
to Rs. 50,000 or with both.48

The BIS aso frequently launches Reward Schemes to encourage persons/
consumersto help in identifying unscrupul ous manufacturers/traders and providing
specific information leading to misuse of BIS Standards Marks. Such schemes
provide for rewards to the informers. The identity of the informer is to be kept
confidential, in case he/she so desires.49

Misuse of Standard Mark .
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Genuine ISl Mark

11.6.2 BIS Certification Scheme for Hallmarking of
Gold Jewellery

Government of India hasidentified the BIS asthe sole agency in Indiato operate
aschemefor Halmarking of gold jewelery. BIS Hallmarking Schemeisvoluntary
in nature and is operating under the BISAct, Rules and Regulations. It operates
on the basis of trust and thus it is desirable that aspect of quality control is
in-built in the system respong ble for managing qudity. As per this Scheme, licence
is granted to the jewellers by BIS under the Hallmarking Scheme. The BIS
certified jewellers can get their jewellery hallmarked from any of the BIS
recognised Assaying and Hallmarking Centre. 5o

Hallmark for Gold Ornaments; License Granted to Manufacturer on
Meeting 1S-1417 for Puritys:

958 Corresponding to 23 Carats

916 Corresponding to 22 Carats

875 Corresponding to 21 Carats

750 Corresponding to 18 Carats

585 Corresponding to 14 Carats

375 Corresponding to 9 Carats

48 |hid.
49 |hid.
50 Available on :- http://www.bis.org.in/cert/hal | biscert.htm
51 |hid.
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11.7 THE BUREAU OF INDIAN STANDARDS
ACT, 2016

To cure the above defects and to improve the system, in the month of March
this year (2016) anew legidation, namely, the Bureau of Indian Standards Act
2016 which replaces the Bureau of Indian Standards Act, 1986 was passed
by the parliament on Mar 8, 2016 and published in Gazette of Indiaon March
22, 2016. The new Act seeks to establish the Bureau of Indian Standards (B1S)
as a national body and empowers the Centre to authorise any other agency
having the necessary accreditation for the purpose of conformity assessment
against Indian standards. From inclusion of services under the standardisation
regime to compulsory halmarking of precious meta articles to enhancing pendties
and providing for composition of certain petty offences, severa new features
are have been added in the 2016 Act. The 2016 Act also simplifies certain
provisions in the old Act. The passing of the Act is a major step forward in
ensuring high quality products and services in the country.

11.8 LET US SUM UP

The goals of quality are set by standardisation. For laying down standards for
food products specifically, the FSSAI has been set up and for setting up
standards for all products generally, the BIS authority has been established.

The young Food Safety and Standards Authority of India which started its
functions only recently in August 2011, is working towards laying down science-
based standards for articles of food and to ensure availability of safe and
wholesome food for human consumption. Inwake of the criticism the Authority
had to face from the Court, (the hitherto unregulated) industry and other quarters
in the Nestle Maggi issue, the Authority has made efforts to establish a market-
friendly image and to establish an environment of ease of doing business. The
Authority has a long way to go to create awareness about food safety and
devel op good business practices amongst FBOs by balancing its role as afood
regulator as well as that of atrainer and facilitator of scientific techniques to
FBOs.

The BIS as a national standards body has been successfully promoting and
nurturing standards movement within the country since 1947.52 The Authority
has provided traceable and tangible benefits to the economy in a number of
ways— by providing safe, reliable, quality goods; by minimising health hazards
to consumers; by promoting exports and imports substitutes; by establishing
greater control over proliferation of varieties etc. With the passing of the Bureau
of Indian Standards Act, 2016, the drawbacks and inadequacies of the old
Act are sought to be overcome.

11.9 KEY WORDS

Proprietary Food . According to FSSAI, proprietary food is de-
fined as an article of food that has not been
standardised under these regulations, but does
not include any novel food, foods for special
dietary use, foods for specia medical purposes,
functiona foods, nutraceuticals, health supple-
ments and such other articles of food which the
central government may notify in this behalf.

52 consumeraffairs.nic.in http://



Adulteration . Itisalega term meaning that a food product

faillsto meet legal standards. Adulteration isan
addition of another substance to a food item
in order to increase the quantity of the food item
inraw form or prepared form, which may result
in the loss of actual quality of food item.

BIS Hallmarking Scheme : The BIS Halmarking Scheme has been aligned

with Internationd criteriaon halmarking (Vienna
Convention 1972). As per this scheme, licence
is granted to the jewellers by BIS under
Hallmarking Scheme.

Designated Officer : The Commissioner of Food Safety shall, by

order, gppoint the Designated Officer, who shall
not be below the rank of a Sub-Divisional
Officer, to be in-charge of food safety admin-
istration in such area as may be specified by
regulations

Adulterant . Means any material which is or could be

employed for making the food unsafe or sub-
standard or mis-branded or containing extrane-
ous matter.

11.10 SOME USEFUL BOOKSAND REFERENCES

Bare Acts-

A)
1)

2)

3)
4)

5)
6)
7)
8)

9

Food Safety and Standards Act, 2006 (Central & State Rules)
Prevention Food Adulteration Act, 1954

Consumer Protection Act, 1986

Bureau of Indian Standards Act, 1986

Bureau of Indian Standards Act, 2016

Books

Food Safety: The Science of Keeping Food Safe, 1st Edition; Author -
lan C. Shaw.

In Food We Trust: The Poalitics of Purity in American Food Regulation;
Author - Courtney |I. P. Thomas.

Food Safety Law, BK & Disk Edition; Author-Michagl S Schumann.

Food Safety Law, Hardcover — Import, 13 May 1997; Authors - Michael
S. Schumann, Thomas D. Schneid, B. R. Schumann, & 1 More.

Food Regulation: Law, Science, Poalicy, and Practice; 1st Edition; Author
-Nea D. Fortin.

Food Safety Law in China: Making Transnational Law; Author - Francis
Snyder.

Food Safety and Standards Act, Rules & Regulations (English) 10th Edition;
Author - Akalank Kumar Jain.

A Competition Book for Food Safety Officers (Paperback) — 2014;
Author - Mrs. Durvesh Kumari, Dr. S.K. Goyal; Er. Suresh Chandra.

Food Safety Law (Litigation Series) Ist Edition; Authors— James F. Nedle,
Angela Spivey.
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10)

1)

12)

13)
14)

15)

16)
17)
18)
19)

20)
21)

Introduction to Global Food-Safety Law and Regulation; Authors — Dario
Bevilacqua; Year : 2015; ISBN No: 9789089521699; eBook ISBN :
9789089521 705.

Food Safety Law; Author -James F. Neadle, Angela Spivey; ISBN No.
978-1-58852-168-2; eBook ISBN N0.978-1-58852-322-8.

Commentary on the Prevention of Food Adulteration Act, 1954 and Centra

& State Rules (with Food Safety & Standards Act, 2005) (7th edition,
2011); Seth & Kapoor.

Law of Food Safety and Standards Act, 2006 Along with Rules, Regulations
& Allied Laws; Author — M.L. Bhargava (Advocate), 2013.

A.P. Mathur's Commentaries on Prevention of Food Adulteration Act,
1954.

Commentaries on Prevention of Food Adulteration Act, 1954 with Central
& States Rules along with Food Safety & Standards Act, 2006 —Kumar,
revised by Justice A.B. Srivastava& C.S. Lal; 3rd edition, Reprint 2009;
Rs.1600.

Commentaries on Food Safety and Standards Act, 2006; Author —
Yetukuri Venkateswara Rao, with a Foreword by Justice M. J. Rao (former
Judge, Supreme Court of India).

Universal’s Handbook on the Food Safety And Standards Act, 2006.

Handbook of Food Adulteration and Safety Laws, Sumeet Mdlik, Eastern
Book Company.

The Food Safety and Standards Act 2006; Author — PK. Das, Universa
Publishing.
Food Safety Regulations & Trade; Author — Rgjesh Mehta

Food Safety Regulations & the WTO: the Interplay of Culture; Author —
Marsha A. Echals.

11.11 ANSWERS TO CHECK YOUR PROGRESS

EXERCISES

Check Your Progress 1

1)
2)
3

Please refer Sub-Sub-section 11.2 and 11.3
Please refer Sub-section 11.3
Please refer Sub-section 11.3

Check Your Progress 2

1)
2)
3)
4)

Please refer Sub-section 11.4.1
Please refer Sub-section 11.4.2
Please refer Sub-section 11.4.2
Please refer Sub-section 11.4.3

Check Your Progress 3

1
2)

Please refer Sub-section 11.4.6
Please refer Sub-section 11.4.7

Check Your Progress 4

1)

Please refer Sub-Sub-section 11.4.8.1



Check Your Progress 5

1

Please refer Sub-section 11.4.8.2

Check Your Progress 6

1
2)
3)

Please refer Sub-section 11.4.8.3
Please refer Sub-section 11.4.8.3
Please refer Sub-section 11.4.8.3

Check Your Progress 7

1

Please refer Sub-section 11.4.8.5

Check Your Progress 8

1
2)
3)

Please refer Sub-section 11.4.8.6
Please refer Sub-section 11.4.8.7 (Para 1)
Please refer Sub-section 11.4.8.7 (Para 2)

Check Your Progress 9

1)

Please refer Sub-section 11.4.9.1

Check Your Progress 10

1)
2)
3)
4)

Please refer Section 11.5

Please refer Sub-section 11.5.1
Please refer Sub-section 11.5.2
Please refer Sub-section 11.5.3

11.12 TERMINAL QUESTIONS

1
2)
3)
4)
5)

6)
7)
8)

9)

10)
11)
12)

13)
14)

Is the FSS Act, 2006, an improvement over the old law? Give reasons.
What is the process for launching prosecutions under the FSS Act 20067
What is the composition of FSSAI?

What are the functions of FSSAI?

Does a consumer have the right to seek redressal and compensation under
the FSS Act, 20067

Does the FSSAct, 2006 provide for penalty for misleading advertisements?
Which state level officers are responsible for enforcing the FSSAct, 20067

What powers have been conferred to the Commissioner of Food Safety
and designated officers of a State? Can they exercise the function of Food
Safety Officers also?

What are the objectives of passing of the BIS Act, 19867
What are the functions of BIS Authority under the BIS Act, 19867
What defects have been found in the working of BIS?

Does the recently passed the Bureau of Indian Standards Act, 2016
provides solution for the defects in the Bureau of Indian Standards Act,
19867

Name the products which need mandatory certification from BIS.

What changes have been introduced by the Bureau of Indian Standards
Act, 2016 in the old law?
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UNIT 12 IMPORTANT CONSUMER

PROTECTION
JUDGEMENTS (GOODS)

Sructure

121
12.2
12.3

124

125

12.6

12.7
12.8
12.9
12.10

1211
12.12
12.13
12.14
12.15

Objectives
Introduction

Selected Judgements related to Goods — Defective Car Sold as Brand
New Car, Manufacturer Unnecessarily Contesting Claim

Blade in Cold Drink Bottle — Tampering by Third Party — Manufacturer
not Liable

Defective Seeds Sold to Farmers by Seeds Corporation — Failure of
Crop / less yield — Compensation Awarded

Non-Branded Compressor Fitted in Air Conditioner after Charging for
Branded One — Compensation Awarded

New Mobile with Old Software — Samsung India Held Liable
Insect Found Baked with Biscuit
Defective Sandals — Direction to Refund Price or Replace

Defect in Cadbury’s Chocolate Alleged — Shopkeeper from Whom
Chocolate Bought not Made a Party — No Manufacturing Defect —
Revision Set Aside

Let Us Sum Up

Key Words

Some Useful Books and References
Answers to Check Your Progress Exercises

Termina Questions

121 OBJECTIVES

After studying this unit, the learner shall be able to:

« explain the meaning of ‘goods’ as provided in the Sale of Goods Act,
1930 and referred to in the Consumer Protection Act, 1986;

« understand the meaning of ‘ defect in goods' as provided in the Consumer
Protection Act, 1986;

o anaysethe meaning and definition of ‘Unfair Trade Practice’;

o discussthe judgement of Consumer Forums relating to the cases of ‘ defect
in goods'; and

o Understand the judiciary’s approach in cases of defects in goods.



122 INTRODUCTION

The Consumer Protection Act, 1986 (hereinafter
‘the Act’) is awelfare legidation enacted with
the objective of providing better protection of
consumers rights and to establish authorities for
providing a simpler and quicker redressal of
grievances of consumers. In furtherance of the
above objective, a threetier quasi-judicia
machinery has been set up at District, State and
National levels for providing speedy justice to
Consumers in an informa manner. Consumer
Councils entrusted with the task of upholding the
six rights mentioned in Section 6 of the Act have
also been established at the above sad
threelevels.

As mentioned above the proceedings in consumer forums are conducted in an
informal manner and the forums are not bound by the provisions of the Code
of Civil Procedure, 1908 in the proceedings, however, they are required to
observe the principles of natura justice.

In this chapter, we shall focus on some selected judgements of the Supreme
Court, Nationd Commission and State Commissions relating to defects in goods.
Before discussing the judgements, |et’s discuss some important definitions under
the Act, viz. ‘complainant’, ‘consumer’, ‘goods’, ‘defect’, etc.

Complainant (who may file acomplaint?): According to the provisions of the
Act, a consumer, Government (Central or State), a Voluntary Consumer
Organisation (VCO) and legal heir or representative (in case of death of a
consumer) have locus standi to file a complaint under the Act.1

Consumer: Under Section 2(1)(d) of the Act, the term “ Consumer” means any
person who buys any goods or hires any services for a consideration. It does
not include a person who obtains such goods or services for resale or for any
‘commercia purpose . However theterm ‘commercid purpose’ does not include
use of goods or services, exclusively for the purposes of earning livelihood by
means of self-employment.2 A complaint under the Act may also be filed by
afirm whether registered or not, a Hindu undivided family, a co-operative society
and every other association of persons whether or not registered under the
Societies Registration Act, 1860.3 A person who uses goods with the buyer’s
permission may also file a complaint under the Act.

B

1 Sec 2 (1) (b) of the Consumer ProtectionAct, 1986.
2 Sec2 (1) (d) of the Consumer ProtectionAct, 1986.
3 Definitionof ‘Person’ under Sec 2 (1) (m) of the Consumer ProtectionAct, 2016.

Important Consumer Protection
Judgements(Goods)
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‘Goods': The Act applies to all goods and services4 Under Section 2 (1)
(7) of the Sale of GoodsAct, 1930, ‘goods’ have been defined to mean every
kind of movable property other than actionable claims and money; including
stocks and shares, growing crops, grass, and things attached to or forming part
of the land which are agreed to be severed before sale or under a contract
of sales

Groundsfor filing Complaint: The grounds for filing a complaint have been
mentioned under Section 2 (1) (d) of the Act. A complaint can befiled in relation
to an unfair trade practice, restrictive trade practice, defect in goods, deficiency
in services, in case of overcharging of price or when goods or services hazardous
to life are being offered in the market by the seller/Service provider.6

Defect: “defect” means any fault, imperfection or shortcoming in the quality,
guantity, potency, purity or standard which is required to be maintained by or
under any law for the time being in force under any contract, express or implied
or as is clamed by the trader in any manner whatsoever in relation to any

goods.”
A
‘ﬁa ,

Reliefs which can be provided by consumer forums:

Consumer forums may provide the following reliefs. removal of the defect;
replacement of the goods; return of the price; compensation for loss or injury;
removal of defects or deficienciesin services, and award of cost of litigation
to the parties.®

Let's discuss now some decided cases on defects in goods. (12.3-12.10)
Check Your Progress 1
1) Define Goods.

2) What are the Grounds for filing Complaint?
3) What do you understand by the term ‘Defect’?

4 Sec (1) (4) of the Consumer ProtectionAct, 1986.
5 Sec(2) (7) of the Sale of GoodsAct, 1930.

6 Sec2(1)(c) of the Consumer ProtectionAct, 1986
7 Sec 2 (1)(f) of the Consumer Protection Act, 1986
8 Sec 2 (1)(f) of the Consumer Protection Act, 1986



12.3 SELECTED JUDGEMENTSRELATED TO
GOODS - DEFECTIVE CAR SOLD AS
BRAND NEW CAR, MANUFACTURER
UNNECESSARILY CONTESTING THE
CLAIM (JOSE PHILIP MAMPILLIL V.
PREMIER AUTOMOBILES LTD.)®

Shri Jose Philip Mampillil (the complainant/appellant) placed an order for
purchase of a Premier 1.38 Diesel Car manufactured by the Premier Automobiles
Ltd. (hereinafter referred to as ‘ the manufacturer’). The complainant paid the
full price for the car, but when he went to take delivery of the car, he found
defects in the paint of the car, therefore he complained to dedler of the
manufacturer who promised to rectify the defects and called him again after
afew days. After afew days the complainant again went and found that the
defects had not been cured. Therefore, he was not willing to take delivery of
the car but was persuaded to take delivery of the car on the assurance that
all defects would be cured. At this stage, it was also noticed that the piston
rings of the engine were defective and that there was heavy leakage of oil.
Thereafter the car was repeatedly sent to the dealer for repairs. Each time it
was returned claiming that the defects had been cured; however, in fact the
defects were not cured.

The complainant, therefore filed a complaint against the manufacturer and the
dealer before the District Forum, seeking relief of replacement of the defective
vehicle with a brand new defect-less car or refund of the total value of the
vehicle with 24% interest thereon. He a so claimed compensation for hardship,
mental agony and for costs. The District Forum appointed a Commissioner to
inspect the car. The inspection was done in presence of the deder. The
Commissioner in hisreport set out that alarge number of defects were found
in the car. The District Forum acting on the report directed repairs of the car
free of cost and replacement of the engine.

Unsatisfied with the order of District Forum, both the complainantas well as
the manufacturer filed an Appeal before the State Consumer Dispute Redressal
Commission. The State Commission dismissed the Appeal of the complainant
and in the Appea of the manufacturer, the State Commission came to the
conclusion that there was no need to replace the engine, but directed repair
of the car free of cost.

The complainant then filed a Revision petition before the National Commission
which was summarily dismissed by the Commission.

9 (2004)2SCC278.
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Finally, the complainant preferred an appeal before the Supreme Court. The
Supreme Court held that the car was defective at the time of delivery and that
there were defects in the paint and the piston rings of the engine had already
gone when car was delivered to the complainant. Thus, the Court refused to
accept the submission that the piston rings got spoiled after the delivery was
taken and observed that the agent of the manufacturer, i.e., the dealer, had
acknowledged that the piston rings were defective. The Court further added
that the dealer would never have accepted responsibility for repair of the piston
rings had this defect occurred by virtue of misusing the ear by the complainant.

It was also observed by the Court that the cars were manufactured in
M aharashtra and during those days the cars used to be driven down to various
places in India by drivers hired by the the manufacturer. It was a well-known
fact that many drivers drove the cars rashly and negligently. The piston rings
of a diesel engine could only have gone if the car had been run for along
distance without proper lubricants and/or if it was driven rashly. The piston rings
of adiesal engine could never have gone in the small amount of running which
the complainant did after he took delivery. If by rash and negligent driving the
piston rings of a new car had got spoiled, the effect on other parts of the
car would aso have been severe. This was also noted by the Commissioner.

The Supreme Court observed,

“...it is shameful that a defective car was sought to be sold as a brand
new car. It is further regrettable that, instead of acknowledging the defects,
the 1st Respondent chose to deny liability and has contested this matter...”

Relief awarded:

The Apex Court in its order allowed the appellant to get the car repaired from
any reputed garage or mechanic of his choice at Kottayam after giving anotice
to the manufacturer and the dealer (the 1% and 2™ Respondents), and the cost
of repair would have to be borne by the Respondents. The quantum of repair
was directed to be determined by the garage which would include complete
overhaul of engine and full body paint and necessary tin work. The liability to
pay the repair cost was joint and several on both the Respondents. The 2™
Respondent was held jointly and severaly liable as it was his duty to have
refused to deliver a defective car and in any case to have properly repaired
the car during the warranty period but he had failed in this duty. The manufacturer
who had unnecessarily filed an appeal before the State Commission was held
responsible for the expense incurred by the complainant in having to contest
the matter al the way up to Supreme Court; therefore the Court directed the
manufacturer to pay to the complainant/appellant by way of costs a sum of
Rs. 50,000/-. The Court also ordered a sum of Rs. 40,000/- for mental agony
which was to be paid within one month from the date of judgement and directed
the District Forum to ensure execution of the order expeditiously, and if
necessary, by making 2™ Respondent (the dedler) pay initidly who could claim
reimbursement from the 1% Respondent as per law.

Check Your Progress 2

1) Disucss the relief granted by the court in a case involving defective
car sold as brand new car.



12.4 BLADE IN COLD DRINK BOTTLE -
TAMPERING BY THIRD PARTY —
MANUFACTURER NOT LIABLE
(HINDUSTAN COCA-COLA BEVERAGES
PVT. LTD. V. SUBBIYYAN & ORS)) ©

The complainant / respondent purchased aMini Fanta Cold Drink manufactured
by the petitioner-Hindustan Coca Cola Beverages Pvt. Ltd. According to him,
while attempting to open the drink, he noticed a full rusted blade inside the
bottle. On seeing the same, he did not open the bottle so as to expose
the defect to the manufacturer. The complainant then approached the District
Forum, alleging deficiency in the product purchased by him and claiming
compensation to the extent of Rs. 3 Lakhs. The petitioner company filed a
reply stating therein that since they were following a hygienic process, it was
unlikely that the bottle will be contaminated or any external parts would be
found inside the bottle. They also stated that it wasin any case open to the
purchaser to seek replacement which he did not do.

The Digtrict Forum decided in favour of complainant and directed the petitioner
to pay asum of Rs. 25,000/- as compensation to the complainant, along with
expenses quantified at Rs. 1,000/-. Being aggrieved the petitioner company
approached the concerned State Commission by way of an appeal. The State
Commission dismissed the appeal, after which the petitioner company filed a
revision petition before the Supreme Court.

During the hearing in the Supreme Court, it was demonstrated by the learned
counsel for the petitioner that the blade found inside the bottle containing
aerated drink was aregular / full size blade which could not have entered the
bottle accidently during the process of its packing, and it was also not possible
for someone to put it inside without first folding the blade.

Therefore, the Court agreed that there was no deficiency in the product when
it came out of the factory of the petitioner Company i.e., Hindustan Coca Cola
Beverages Pvt. Ltd. It pointed out the probability of a competitor or a
mischievous e ement having malicioudy removed the cork on the bottle, inserting
the rusted blade inside and then fixing the cork again before the bottle containing
aerated drink came to be purchased by the complainant.

102015 SCC OnlineNCDRC 3782.
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The court observed,

“...no manufacturer/bottler will itself put a blade inside the bottle containing
aerated drink meant for human consumption since that it would be a
suicidal act on the part of such manufacturer/bottler. It goes without saying
that it is the reputation of the manufacturer/bottler which would get
tarnished in case a foreign element such a blade is found inside the bottle
containing aerated drink meant for human consumption.”

The Court set aside the orders of State Commission and the District Forum
and the complaint was dismissed with no order as to costs.

12.5 DEFECTIVE SEEDS SOLD TO FARMERS
BY SEEDS CORPORATION — FAILURE
OF CROP/LESS YIELD -
COMPENSATION AWARDED (NATIONAL
SEEDS CORPN. LTD. V. M.
MADHUSUDHAN REDDY) =

5 "Q’[ﬂ:{ 1

The complainants were severa farmers who owned lands in various districts
of Andhra Pradesh and were engaged in agriculture/seed production. They filed
complaints against the National Seeds Corporation Ltd. (NSCL) with the
alegation that they had suffered loss dueto failure of the crops/lessyield because
the seeds sold/supplied by the NSCL were defective. The District Forums forums
alowed the complaints and awarded compensation to the farmers. The appeals
and the revisions filed by the NSCL were dismissed by the State Commission
and the National Consumer Disputes Redressal Commission respectively.

The NSCL challenged the decisions of lower Forums forums before the Supreme
Court on the groundsthat (a) the District Forums did not have the jurisdiction
to entertain complaints filed by the famers because the issues relating to the
quality of seeds are governed by the provisions contained in the Seeds Act,
1966 and any complaint about the sale or supply of defective seeds can be
filed only under the Seeds Act and not under the Consumer Protection Act,
1986 (the Consumer Act) ; (b) the Forums awarded compensation to them
without following the procedure prescribed under Section 13(1)(c) of the

1 (2012) 2SCC506)



Consumer Act (the provision relating to testing of sample of product in question);
(c) the growers of seeds, who had entered into agreements with it, are not
covered by the definition of ** consumer” under Section 2(d) of the Consumer
Protection Act because they had purchased the seeds for a ‘commercial
purpose’. The NSCL a so contended that that in view of the arbitration clause
contained in the agreement (which existed between some farmers and NSCL),
the only remedy available to the respondents was to apply for arbitration and
the District Forums did not have the jurisdiction to entertain the complaint.

The Supreme Court dismissed the NSCL's appeals. Regarding the question
whether the SeedsAct isa specid legidation, vis-a-vis the Consumer Protection
Act and the District Forums could not have entertained and decided the
complaints filed by the farmers, the court held that the SeedsAct is a special
legidation for ensuring that the quality of seeds sold to farmersis of high standard
and there are provisions for imposition of substantive punishment on any person
who isfound guilty of violation of provisionsrdating to quaity of seeds. However,
the Seeds Act nowhere includes adjudicatory / redressal mechanism for
compensating the farmers who may suffer loss due to use of sub-standard seeds
sold/provided by the NSCL. A farmer who may suffer loss of crop due to
defective seeds can approach the Seed Inspector and make a request for
prosecution of the person from whom he purchased the seeds. If found guilty,
such person can be imprisoned, but this cannot redeem the loss suffered by
the farmer.

On the contention that farmers are not covered by the definition of ‘ consumer’
there is nothing in the Seeds Act and the Rules which may give an indication
that the provisions of the Consumer Act are not available to the farmers who
are otherwise covered by the wide definition of *consumer’ under Section 2(d)
of the Consumer Protection Act. As a matter of fact, any attempt to exclude
the farmers from the ambit of the Consumer Protection Act by implication will
make that Act vulnerable to an attack of unconstitutionality on the ground of
discrimination and there is no reason why the provisions of the Consumer
Protection Act should be so interpreted. Relating to the contention that the seeds
were used for a‘commercial purpose’, the Court held that it was not possible
to take the view that the growers had purchased the seeds for resale or for
any commercia purpose as the evidence brought on record showed that the
growers had agreed to produce seeds on behalf of the NSCL for the purpose
of earning their livelihood by using their skills and labour.

On the question as to whether the District Forum had committed ajurisdictional
error by awarding compensation to the respondents without complying with the
procedure prescribed under Section 13(1)(c), the Supreme Court held that the
reports of the agricultural experts produced before the Digrict Forum unmistakably
revealed that the crops had failed because of defective seeds/foundation seeds.
After examining the reports, the District Forums felt satisfied that the seeds were
defective and this is the reason why the complainants were not called upon
to provide samples of the seeds for getting the same analysed / tested in
appropriate laboratories. It further added that it is naive to blame the District
Forums for not having called upon the farmers to provide the samples of seeds
and send them for analysis or test in the laboratory since it can’t be expected
of afarmer that after purchasing the seeds for sowing, he should retain asample
thereof so that in the event of loss of crop or less yield on account of defect
in the seeds, he may claim compensation from the seller / supplier. In the normal
course, afarmer would use the entire quantity of seeds purchased by him and
nothing remains with him which could be tested in a laboratory.
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While rgecting the contention of NSCL relating to the arbitration clause the
Court concluded that the remedy of arbitration is not the only remedy available
to a grower. Rather, it is an optional remedy; he can either seek reference to
an arbitrator or file acomplaint under the Consumer Protection Act. The Court
while referring to the judgement in Fair Air Engineers (P) Ltd. v. N.K. Modi12
observed that plain language of Section 3 of the Consumer Protection Act makes
it clear that the remedy availablein that Act isin addition to and not in derogation
of the provisions of any other law for the time being in force. The Supreme
Court dismissed the appeals of NSCL and imposed a cost of Rs. 25,000/-
on NSCL to be paid to each of the farmers within a period of 60 days from
the date of judgement.

Check Your Progress 3

1) Discussthe quantum of compensation awarded in the case of ‘ Defective
seeds sold to farmers by seeds corporation’.

12.6  NON-BRANDED COMPRESSOR FITTED IN
AIR CONDITIONER AFTER CHARGING
FOR BRANDED ONE — COMPENSATION
AWARDED (R.K. KAPUR V. R.N. MITTAL)*

In this case, the complainant Sh. Rajendra Nath Mittal purchased an air-
conditioner from a trader, Shri R.K. Kapur (the “trader”), on 19" July,
1991. The air-conditioner was not a branded one or even an absolutely new
one; however the trader had assured the complainant that the air-conditioner
would be fitted with a new Si Ram Compressor and had actually charged
Rs. 19,250/- for that purpose as a consideration for the supply of the air-
conditioner. These types of air-conditioners are indigenously made and are not
branded by any known name, but are fitted with the compressors of the brand
name as agreed between the buyers and the sellers.

After the purchase, the air-conditioner did not work throughout the whole season
of 1992-93. The complainant complained to the trader about the non-functioning

2 AIR1997 SC533
13 Decided on May 30, 1996 (National Commission Disputes Redressal Commission)



of the A.C. several times after which the trader took the A.C. away, but never
showed up thereafter. The complainant wrote several letters to trader but the
A.C. wasnot installed at complainant’s place. Therefore, the complainant filed
acomplaint before Consumer Forum claiming compensation aswell as the price
of the air-conditioner paid by him.

After going through the record the District Forum concluded that the air-condi-
tioner purchased by the complainant was fitted with an old compressor instead
of anew Si Ram Compressor for which he had paid Rs. 19,250/-. The District
Forum directed the trader to pay back the price of air-conditioner, i.e.
Rs. 19,250/- with interest @ 18% p.a. from the 19" July, 1991 till the date
of payment and afurther sum of Rs. 21,800/- as compensation for menta torture,
discomfort etc.

The National Commission refused to interfere with the findings of the District
Forum and upheld their order and directed the refund of the price charged
for it to the complainant along with interest @ 18%.

Compensation of Rs. 10,000/- inclusive of costs was also awarded in favour
of the complainant by the Commission.

Check Your Progress 4

1) Discussthe ground for awarding compensation in the case involving non-
branded compressor fitted in air conditioner after charging for branded one.

12.7 NEW MOBILE WITH OLD SOFTWARE -
SAMSUNG INDIA HELD LIABLE
(SAMSUNG INDIA ELECTRONICS PVT. V.
M/S. A.S. INDUSTRIES)*

The complainant purchased a Mobile Handset of the value of Rs. 21,000/-
from Samsung India Electronics Pvt. Ltd. (the “ Company”). The handset was
a costly one and did not function properly even for a day. The complainant
filed acomplaint before the District Forum claiming compensation on the ground
of sale of adefective handset to him. The District Forum found the Company
guilty for having manufactured and sold a defective handset and directed it to

14 Decided on 17 January, 2007 (State Commission Disputes Redressal Commission, Delhi)

Important Consumer Protection
Judgements(Goods)

85



Consumer Laws
Governing Goods

86

refund the cost of the handset as well as to pay Rs. 4000/- as compensation
for inconvenience and menta agony. Fedling aggrieved, the Company preferred
an appeal before the Delhi State Commission and moved an application for
the examination of the handset by some authorised laboratory. Since no
authorised person / laboratory was available at that time the company got it
examined by its own engineer who found it in perfect functioning order except
that the software was very old and required up-gradation.

The Commission held the company liable for unfair trade practice in putting
old software into the handset and by selling it as a new set. As per the report
of the Company’s own engineer, the handset was having a software which was
very old and needed upgradation. By not removing the defect in the handset
or by not replacing it or refunding the cost thereof the Company had also
committed the offence of deficiency in service apart from having sold a defective
set. Therefore, the Commission dismissed the appea of the Company and
ordered the payment of amount awarded by District Forum within one month
from the date of receipt of order of the Commission.

Check Your Progress 5

1) Discusstheliability fixed upon Samsung Indiainvolving sale of new mobile
with old software.

12.8 INSECT FOUND BAKED WITH BISCUIT
(UNITED BISCUITS PVT. LTD. V.
BHUBANESWAR NANDA & ORS)®

The complainant, a practising Advocate of Sambal pur Bar, purchased abox of
Marie Biscuit weighing 3 kgs, manufactured by M/s. United Biscuits Pvt. Ltd.,
(the “Company”), from a shop at Sambalpur on payment of Rs. 121/- on
22.12.1999. He took the biscuits to his home. When he opened the box for
consumption, he found an insect had been baked with one of the biscuits. Since
this was hazardous to health, he filed complaint before the District Forum for
compensation. The District Forum awarded compensation of Rs. 5,000/- and
Rs. 500/- towards cost of litigation to the complainant.

15 Decided On: 31.10.2003. (Odisha State Consumer Dispute Redressal Commission)



The Company filed an appeal before the Odisha State Consumer Disputes
Commission. In the written version the Company took the stand that the
manufacturing process in the unit of the Company was subject to regular and
periodical surprise visits by various authorities of the State and Central
Governments and the alegation of deficiency was because of over-jealousy,
engineered at the instance of ‘someone else’ and should be appreciated in that
line. It raised three other issuesin the case; firstly, that the complainant should
have immediately brought it to the notice of the concerned authorities, i.e. the
Food Inspector, etc., if he had found some foreign body baked in the biscuit
but he didn’t; secondly, in the absence of any laboratory test, it could not be
said that the biscuit was injurious to health and thirdly; no damage had occurred
to anyone — there was no materia to show that the complainant or any one
in his family consumed the biscuit and suffered from any health hazards, even
if it was assumed that there was any insect baked with the biscuit.

The manufacturer/Company aso pleaded that it could have been known only
from the laboratory test whether the insect was baked during the manufacturing
process or it had been planted while the same was in the hands of the
complainant. The State Commission while regjecting the contention of the
manufacturer observed that the insect was very much visible to the naked eye
and the complainant had discharged the initia onus on him to prove that there
was some defect in the biscuit. After this, the onus shifted to the Company/
manufacturer to prove by way of laboratory test that the biscuit was free from
any defect. Asking the complainant to go for alaboratory test in such astuation
is of no help to the Company. Besides, the Company had made a general
allegation that some peopl e perhaps boreill-will against them without disclosing
any name. Thus the Commission rejected the appea and upheld the order of
the District Forum, directing payment of compensation of Rs. 5,000/- and
Rs. 500/- towards cost of litigation to the complainant.

Check Your Progress 6

1) Discuss the remedy provided in the case where insect found baked with
biscuit.

129 DEFECTIVE SANDALS -DIRECTION TO
REFUND PRICE OR REPLACE (SANDEEP
AGGARWAL V. DELCO SHOEYS)*

The complainant had purchased fancy
sandals (Ladies footwear) from‘'Delco
Shoes' (the manufacturer ) on 5.2.2000, to
be worn for the ceremonies on the occasion
of amarriage. When the complainant wore
the sandals on 6.2.2000 on the Sagal
Ceremony of her brother-in-law, she
suddenly fell down and redlised that the hed
of one of the sandals had got separated

16 Decided on: 13.06.2003 (Delhi State Consumer Dispute Redressal Commission, New Delhi)
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from the sole and was broken. The complainant felt humiliated in the presence
of al relatives and had to rush to the nearby market at Model Town to purchase
another pair of sandals costing Rs. 600/- so as to enable her to attend the
Saga Ceremony. Thereafter on 12.2.2000 the appel lants took the pair of sandals
back to the manufacturer with the request to either replace the pair or in the
dternative to refund the price paid for the same. Since the manufacturer refused
to help in any manner, the complainant sent a legal notice dated 24.3.2000
served on the manufacturer. As there was no response to the said notice as
well, the complainant filed a complaint before the District Forum praying for
compensation of Rs. 27,300/- together with interest @ 24% p.a. Before the
Forum, the defence of the manufacturer was that the sandal's, purchased from
the respondent, carried warranty for a period of two months, only for pasting
and stitching as specifically mentioned in the cash memo and the management
did not guarantee refund or exchange and pleaded for dismissal of the complaint
and imposition of costs on complainant for filing the basel ess complainant.

The District Forum after examining the material on record held that there was
no merit in the complaint, however, the complainant was given the liberty to
approach the manufacturer with the sandals within one month of the date of
receipt of the order, who would then get the two parts pasted within two days
of the presentation of the same to it.

Aggrieved by the order of the District Forum, the complainant preferred an
appeal before the State Commission. The Commission after perusing the
documents/materia placed on record and after hearing the arguments advanced
on behalf of the complainant observed that the brand new sandals purchased
for Rs. 750/- (a considerable amount at that time) could not bear the wear
and tear even for a day, which made it clear that they had a manufacturing
defect and that the manufacturer could not be absolved of the responsibility
of having supplied a defective pair of sandals. The O.P. had neither appeared
at nor contested the appeal. Accordingly, the commission decided that the sanddls
sold by the manufacturer were defective and considering the fact that the
complainant had to suffer the humiliation of falling down in public on account
of breaking of the sandals, in the midst of wedding ceremonies, and the fact
that the complainant had to rush to purchase another sandal, definitely entitled
the complainant to award of compensation. Accordingly, the appeal filed by
the complainant was allowed and the order of the District Forum was set aside.
The manufacturer was directed to refund the price paid for the sandals to the
complainant, or in the aternative to replace the same. The Commission also
awarded the complainant compensation amounting to Rs. 500/-, together with
Rs. 500/- as cost of litigation and a direction to the O.P. to comply with the
order within 30 days of the receipt of order, failing which the awarded amount
was to carry interest @ 9% p.a. from the date of order till actual payment.

Check Your Progress 7

1) Discusstherelief granted in the case involving sale of defective sandals
and what is the message you receive from this case.



12.10 DEFECT IN CADBURY'S CHOCOLATE
ALLEGED — SHOPKEEPER FROM
WHOM CHOCOLATE BOUGHT NOT
MADE A PARTY — NO
MANUFACTURING DEFECT — REVISION
SET ASIQE (M/S CADBURY INDIA LTD.
V. GRAHAK PARISHAD & ANR)Y¥

L

-

L
i
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240,

The complainant had purchased a pack of ‘ Cadburys Raisins' manufactured by
M/s Cadbury India Ltd. (the Company) from ‘Harisons Department’ on
14.1.2004. The chocolate was purchased in a packed and sealed polythene
pack on which the manufacturing date was shown as May, 2003 and expiry
date was shown as May, 2004. The complainant had purchased the chocolate
for his children and when the paper box cover was opened, he found insects
inside the sealed pack. The complainant immediately contacted officers of the
Company who sent representatives, saw the chocolate and intimated to the
complainant that they would inform the Technical Department about that fact.
The Company and their local distributor, offered the complainant one box full
of different kind of Cadbury chocolates which he refused to accept. Alleging
deficiency on the part of the Company, the complainant filed a complaint before
the District Forum with the help of Grahak Parishad, a registered Consumer
Society who works for the protection of consumers. The Company contended
before the Forum that the complainant had not produced any proof of purchase
of the aforesaid chocolate, had not followed procedure for sample testing and
most importantly, he had not impleaded ‘ Harisons Department’ (the Store from
where the chocol ate was purchased) as a party from whom the chocolate was
said to have been purchased. The Company submitted that the insects grow
in 45 days and they do not survive for more than 3-4 days and in such
circumstances, insects might have developed in the shop. After hearing the parties,
the District Forum allowed the complaint and directed the Company to pay
Rs. 25,000/- to the complainant and to deposit Rs. 50,000/- with the Consumer
Welfare Fund and further directed the Company to pay Rs. 10,000/- as cost
of litigation. The Company filed an Appeal before the State Commission which
was dismissed the Commission. Therefore the Company preferred arevision
petition before National Commission.

The National Commission held that on account of not producing the purchase
voucher of the Company and not impleading the shop-owner from where the
chocolate was purchased as a party, the complaint was not maintainable against
the Company and no manufacturing defect could be attributed on the growth
of insectsin the chocolate after eight months of purchase by the shop-owner.

172015 SCC OnlineNCDRC 782
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The Commission after referring to judgementsin Rajnesh R. Svami v. Cadbury
India Ltd.*® and Cadbury India Ltd. v. L. Niranjan®®, allowed the revision
petition of the Company and set aside the orders of lower forums.

1211 LET US SUM UP

After discussing the above case laws, we may sum up that the Consumer Forums
have been doing a commendable job in protecting and upholding the rights of
consumersin India. The forums at the same time, have dismissed the complaints
where the manufacturers were not found responsible for the defects and the
retail er/shopkeeper, who was solely responsible for spurious nature of the goods,
was not made a necessary party, or where a third party, out of rivalry, might
have been responsible for planting the ‘foreign object’ in the goods by tampering.
In the celebrated judgement of National Seeds Corpn,?° the Supreme Court
provided relief to farmers whose crops failed due to defective seeds provided
by the Seeds Corporation and refused to apply the exclusionary clause of
‘commercial purpose’ to the farming sector. The major flaw in the redressal
mechanism before the consumer forums, which can be seen in the above
mentioned cases, isthat avery long timeis consumed by the forums in disposal
of the cases due to which the consumer forums have become just another civil
court.

12.12 KEY WORDS

Complainant . Theparty who makesthe complaint inalegal action or
proceeding.
Goods . Asper Section 2 (7) of the Sale of GoodsAct, 1930,

“Every kind of movable property other than actionable
claims and money; and includes stock and shares,
growing crops, grass, and things attached to or forming
part of theland which are agreed to be severed before
sale or under the contract of sale.”

Defects . Asper section 2(f) of Consumer Protection Act, 1986,
“any fault, imperfection or shortcominginthe quality,
quantity, potency, purity or standard whichisrequired
to be maintained by or under any law for thetimebeing
inforceor [under any contract, expressor implied, or]
asisclaimed by the trader in any manner whatsoever
inrelationto any goods’.

Commercial Purpose: Thecarriage of persons or property for any fare, fee,
rate, charge or other consideration, or directly or
indirectly in connection with any business, or other
undertaking intended for profit.

Spurious Goods and : Asper The Consumer Protection Act, 1986, “such
Services goods and services which are claimed to be genuine
but they are actually not so”.

181V (2005) CPJ584
19 RPNo. 3566 of 2006
20 National SeedsCorpn. Ltd. v. M. Madhusudhan Reddy, (2012) 2 SCC 506)
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12.14 ANSWERS TO CHECK YOUR PROGRESS

EXERCISES

Check Your Progress 1

1
2)
3)

Please refer Section 12.2
Please refer Section 12.2
Please refer Section 12.2
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Check Your Progress 2

1)

Please refer Section 12.3

Check Your Progress 3

1)

Please refer Section 12.5

Check Your Progress 4

1)

Please refer Section 12.6

Check Your Progress 5

1)

Please refer Section 12.7

Check Your Progress 6

1)

Please refer Section 12.8

Check Your Progress 1

1)

Please refer Section 12.9

1215 TERMINAL QUESTIONS

1
2)
3)
4)
5)
6)

7)

8)

What is the definition of ‘goods’ ?

Who can file a complaint under the Consumer Protection Act, 19867
Who is a ‘consumer’ under the Consumer Protection Act, 19867
What type of complaints may be filed?

What is the meaning of ‘defect in goods ?

Whether consumer forums have the jurisdiction to entertain the complaint
relating to the quality of seeds?

Are growers of seeds covered under the definition of ‘consumer’ under
section 2(d) of the Consumer Protection Act, 19867

When an arbitration clauseis contained in an agreement, isthe only remedy
available to the complainant to apply for arbitration, or does the consumer
forums forums still retain their jurisdiction to entertain the complaint?



