
































































































































Consumer Protection

L egidationsand Redr essal
M echanism Under Consumer
Protection Act, 1986

and electronic intermediaries and a so the absence of any personal connect
with such providers, the Bill requires the electronic intermediary to furnish
an address for service of the notice(s) on the eectronic platform from where
it provides services and also to designate a grievance officer authorising
him to access and process such notice(s) and furnish such information,
documents or records as may be required under the notice. However, the
Bill does not prescribe any process to ensure its compliance and neither
contains any detriment, in case such directions have not been met with.

o Reaching out to an Expert: Considering the increasing technol ogical
complexities, the National Commission/State Commission can direct any
individual/organisation or an expert to assist it in the ongoing matters.

o Enforceability of the Order: Unlike the Consumer Protection Act, the
Bill makes any and every order passed by the District Commission, State
Commission and National Commission enforceable asif it were a decree
passed by a court in a suit pending before it.

o Power of Review: The District Commission and the State Commission
are given the power to review their ordersin case thereis an error apparent
on the face of it.

o Higher Pecuniary Jurisdiction: Pecuniary jurisdiction of the Didtrict, State
as well as National Commission has been proposed to be enhanced to
Rupees Fifty Lacs or up to thrice the limit of such value as may be
prescribed (from the current Rupees Twenty Lacs), Rupees Ten Crores
or up to thrice the limit of such value as may be prescribed (from the
current up to Rupees One Crore) and Rupees Ten Crore and or up to
thrice the limit of such value as may be prescribed (from the current Rupees
above One Crore), respectively.

The Bill seeksto extend the reach of the Commissions, widen its ambit, bring
ease of accessibility, expedite disposal of cases and create a more conscious
and pro-active executive regime to vanguard the consumer rights. While the
Bill acknowledgesthe radica changes that the consumer market has undergone,
the important issue remains whether the new Bill will see the light of the day
and if yes, will it be enforced in all earnestness to bring the much-needed relief
to consumers?

16.3.1 Introducing Strict Liability

Strict Product Liability has evolved from the theory of Strict Liability which
hasitself developed from an English Case called Rylandsv. Fletcher (L.R.3
H.L .330) which is supposed to be the forebear of the doctrine of Strict Liability.
In that case, a reservoir broke through an abandoned mine and flooded an
active mine. The active mine owners sued the abandoned mine owners and
won the case. The court held that “if a person for his purpose brings on his
land and collects and keeps there anything likely to do mischief if it escapes,
must keep it at his peril, and if he does not do so, is prima facie answerable
for al the damage which is natural consequence of its escape’. Strict liability
in tort is the concept that in a certain Situation adefendant isliable for plaintiff’s
damages without any requirement on the part of the plaintiff to prove that the
defendant was negligent.



In the line of the same theory, Strict Product Liability evolved for protecting
consumers, and it clearly cast the liability on the manufacturer, seller, or lessor
of goods and they would be strictly liable, regardless of intent or the of reasonable
care, for any personal injury or property damage to consumers, users, and by-
standers caused by the goods it manufactures, sells, or leases. In the matter
of Greenman v. Yuba Power Products, Inc. (1963, 59 cal.2d 57), Supreme
Court of Caiforniaduly for the very first time held liable the manufacturer as
in the instant case an injury was caused to an ultimate consumer by a defective
power tool, the California Supreme Court assigned strict liability to the
manufacturer who placed on the market a defective product even though both
privities of contract and notice of breach of warranty were lacking. The ratio
laid down by the Hon'ble Court stated that “Srict liability does not rest
on a consensual foundation but, rather, on one created by law.” The
liability was created judicialy because of the economic and socia need for the
protection of consumersin an increasingly complex and mechanised society, and
because of the limitations in the negligence and warranty remedies. The court’s
avowed purpose was “to insure that the costs of injuries resulting from defective
products are borne by the manufacturer that put such products on the market
rather than by the injured persons who are powerless to protect themselves.”

It can very well be summed up that to succeed or to prevail in a Product
Liability claim under Torts, the onus to prove the liability is on the petitioner.
The essential elements of Product liability under torts and those are as follows:

a) That the defendant was the manufacturer or the supplier,
b) That the product was inherently defective,
C) That the defect in the product existed when it | ft the defendant’s possession,

d) That the defect in the product caused the injury and damage to the Plaintiff
or his property,

e) Plantiff’s injury resulted from a use of the product that was reasonably
foreseeable to the defendant.

Cases: Branch Manager, Union of India v. Jagarnath Pandey, 2000(2)
CPJ 266 a consumer who had an account with a rura branch of the bank
was not alowed to withdraw money despite having fundsin his account. The
bank alleged that they did not keep such large sums of money in their rural
branches. This argument was upheld by the State Commission who said that
the consumer had not produced any evidence to show that he had suffered
any losses. Therefore despite a clear deficiency in service, the consumer is not
given compensation because he cannot prove loss.

16.3.2 Including Mandatory Municipal Services within the
Consumer Protection Act

As you know that The Consumer Protection Act, 1986, aims to promote and
protect the rights and interests of consumers. Municipal services are currently
not covered under this law. The parliamentary grouping had recommended all
mandatory municipal services, such aswater supply, beincluded in the Act to
ensure better services to consumers. The parliamentary panel that suggested
amendment to include services such as drinking water supply and waste disposal
typically provided by urban municipalities.
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The pand’s recommendations indicated amove to higher sandards, citizens could
not be classified as mere consumers of urban services since they have to play
activerolesin the service delivery process. A citizen isa participant in the service
delivery as well. The ministry of consumer affairs refused to accept the
amendment proposal and said it is not considering the proposal due to
“adminigtrative and financial implications. According to the Ministry, the quality
of services provided by municipaitiesis atouchy subject in India's cities where
planning till revolve around reaching the maximum number of people rather
than the quality of services offered.

16.3.3 Including “Contracts of Adhesion” in Definition
of Restrictive Trade Practices

For understanding Contracts of Adhesion first, we should know about Redtrictive
Trade Practice.

About Restrictive Trade Practice: It means a trade practice which tends to
bring about manipulation of price or its conditions of delivery or to affect flow
of supplies in the market relating to goods or services in such a manner as
to impose on the consumer’s unjustified costs or restrictions and shall include-

a) Delay beyond the period agreed to by atrader in supply of such goods
or in providing the services which have led or is likely to lead to rising
in the price;

b) Any trade practice which requires a consumer to buy, hire or avail of any
goods or, as the case maybe, services as a condition precedent to buying,
hiring or availing of other goods or services [Section 2(1)(nn)].

About Contract of adhesion: A standard form contract sometimes referred
to as an adhesion contract or boiler plate contract is a contract between two
parties that does not allow for negotiations, i.e., take it or leave it. It is often
a contract that is entered into between unequal bargaining partners, such as
when an individual is given a contract by the sales— person of a multinationa
corporation. The consumer is in no position to negotiate the standard terms
of such contracts, and the company’s representative often does not have the
authority to do so. A standardised contract form that offers goods or services
to consumers on essentidly a“takeit or leaveit” basis without giving consumers
realistic opportunities to negotiate terms that would benefit their interestsis a
good example of a standard contract. Standard form contract isalegally binding
agreement between two parties to do a certain thing, in which one party has
all the bargaining power and uses it to write the contract primarily to his or
her advantage. There is nothing unenforceable or even wrong about standard
form contracts.

Standard form contracts are called contracts d' adhesion in France. In U.S.
they are called * Adhesion contract’ or contracts of adhesion. InU.K. itiscaled
standard form contract. In India too, it is called standard form contract or
contracts in standard form.

The current definition of Restrictive Trade Practice prohibits forcing consumers
to buy or hire goods or services as a condition precedent to buying or hiring
other goods or services. This definition does not address the more widespread
contracts of adhesion that adversely affects consumers.



16.3.4 Introducing Provisions to Tackle Consumer
Disputes Arising Out of Online Shopping,
Teleshopping, Etc. — Emerging Issues

E-Commerce: As you may that E-commerce is the trading in products or
services using computer networks, such asthe Internet. It's not just about using
network based technologies to conduct business but about moving organisations
to fully electronic environment through a change in their work procedures, re-
engineering their business processes, integrating them with their business partners
beyond their traditional boundaries. Electronic Commerce has brought about a
revolution in the way businesses are conducted. Indiain the current years has
been encountering an exponential development in e-business, and there are
various new companies are springing up in this business. A report about the
prospects of e-commerce industry in Indiawas presented by Forrester Research
in 2012; this report revealed that in coming days, revenue of e-industry would
notice some serious increment in revenue in comparison to that of revenue in
2012. Thereport claimed that, by 2016, revenue in the e-commerce industry
would be five times to the revenue in 2012.

e E-commerce under Consumer Protection Act, 1986

In general, the rights of a consumer as provided by domestic legidations
like Section 6 of Consumer Protection Act, 1986 are also available to
electronic consumers because no specia condition has been laid down in
most of the consumer laws regarding applicability or non-applicability of
electronic transactions. The right of physical consumers and e-consumers
are equal in theory but different in operation or enjoyment due to the
difference in the nature and place of business or medium of business. Few
unique practical problemslike aplace of business, jurisdictiona issues, non-
availability of common dispute resolution system, etc., certainly require
specid measuresthat are not provided in the existing consumer legidations.

Given the new models of business in e-trade, it is vital to remember
consumer security issues. In India, the Consumer Protection Act, 1986
(“CPA”) administers the relationship in the middle of consumer and
administration/merchandise suppliers. Thereisno different purchaser assurance
law that is particular to and manages online exchanges. Risk under the
CPA emerges when thereis “inadequacy in adminigtration” or “imperfection
in merchandise” or event of “unfair exchange practices.” The CPA
particularly prohibits from its ambit the rendering of any administration that
Is complimentary. If an online platform is not charging the users, the CPA
may not apply. If actual sales are taking place on the online platform, the
users will be considered ‘ consumers’ under the CPA, and its provision will
apply to the sale of products by the online platform. The utilisation of such
on-line contracts obliges consideration of the extent to which such conduct
by an applicant can legally constitute “ acceptance” and of various writing
and signature or mark requirements applicable to certain relevant types of
transactions. Mg or consumer issues raised by Internet transaction systems
include Security, Privacy, Terms and Conditions, Dispute Resolution and
Fraud, etc.

e Who are Consumers and Manufacturers?

This part discusses the meaning of complanant and manufacturer concerning
the definition clause in Consumer Protection Act, 1986. According to
Section 2(b), Consumer Protection Act, 1986, definition of Complainant
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given in Consumer Protection Act, 1986; any consumer, the voluntary
consumer association, Central/State government, one or more aggrieved
person having same interest or if the consumer is dead then his legal
representative can file a complaint in case of any grievance.

According to Section 2(c), Consumer Protection Act, 1986, a consumer if
aggrieved in the manner given in Consumer Protection Act, 1986 can complain
to the competent Dispute Redressal Forum established under the Act. Grounds
on which a consumer can approach the forums are:

e Unfair trade practice of the service provider.
e (Goods bought by the consumer suffers defect.
® Services hired or availed suffer a deficiency of any kind.

e Trader charging for the service, excess to the price i) price fixed by any
law ii) price printed on the goods package iii) agreed by consent of both
the parties.

® Services hazardous to the life and public safety.

e Goods provided to the public are in contravention to laws regulating
standard of product.

Section 2(d), Consumer Protection Act, 1986, Consumer Protection Act defines
consumer as a person who buys any goods for some consideration, or any
person who uses that goods with the permission of person buying the goods.
Manufacturer, as per the definition is given in CPA 1986 is a person who
manufactures the goods or any person who assemble the parts manufactured
by some other person.

Any transaction done whether online or in normal markets can be regulated
by the laws prevaent in Indian. Online market describes the goods to the buyer,
and if the buyer likes the specifications of the goods so described, they order
the goods it to be delivered to the address so given by the buyer. Once the
product is ordered, a contact is formed between the buyer and seller. If the
seller failsto deliver the product as per the contact, that amounts to deficiency
in service. To tackle the problem arising from the situation discussed above,
Court took a stand and ruled in Smt. Ramala Roy v. Rabindra Nath Sen,
1994 (1) CPR 66 that “If somebody does not perform his part of the contract,
it amounts to deficiency in service.”

Online portals mostly Act as a mediator between the manufacturer and the
consumers or in some cases, they buy the product of manufacturer and then
sell it to the ultimate consumers, and hence an e-commerce hub becomes
consumer concerning manufacturers.

In case the of Rgy Kumar v. S.C Verma, 2001, 1CPR, the court held that
“If aperson buys goods either for re-sale or the large scale profit making activity
will not be considered as consumers and will not be protected under Consumer
Protection act 1986”. Hence theses online hubs can’t claim protection for the
rights been violated as a consumer to manufacturers under Consumer Protection
Act. Theimprovement of electronic trade represents various lawful and consumer
challenges. In India, we see a meeting of new advances and the deregulation
of the monetary sector. At atime of great change, consumers need to be
protected, and the law is struggling to keep up.



Consumer Protection Bill, 2015 that seeks to replace a 29-year-old law and
proposes to set up a regulatory authority which will have powers to recall
products and initiate a class suit against defaulting companies, including E-
Tailers. The proposed new law assumes importance as there is growing concern
over the safety of consumer products and services.

For your information, many other key features of the new bill include
establishment of an executive agency ‘ Central Consumer Protection Authority’
(CCPA) which will protect and enforce the rights of consumers. “The authority
will intervene when necessary to prevent consumer detriment arising from unfair
trade practices and to initiate class action including enforcing recdl, refund and
return of products,” The bill has provisionsfor “ Product Liability” if product/
services cause personal injury, death or property damage and will take action
against defaulting manufacturers or service providers. For speedy disposal of
court cases, the bill proposes “Mediation” as an dternative dispute resolution
mechanism. The mediation will be under the aegis of consumer courts. Now
the mideading advertisements, telemarketing, multi-level marketing, direct sdlling,
and e-talling pose new challenges to consumer protection. The Bill also provides
for astringent pendty, including life imprisonment in certain cases. The Consumer
Protection Act, 1986 was amended thrice earlier in 1991, 1993 and 2002.
To ensure that consumer rights are enforced and protected, the Cabinet note
proposes setting up of a Consumer Protection Authority, which will have powers
to act against the marketing of products and services that are unsafe and
hazardous. The independent body will aso have the responsibility of informing
consumers about the quality, purity, standard, misleading and deceptive
advertisements by sellers. Moreover, it will have the power to conduct
investigation — both suo-moto or on a complaint — conduct search, seizure of
documents, articles and records. It can also summon delinquent manufacturers,
advertisers, besides ordering arecall of goods by the investigation that is unsafe
or hazardous, issue safety notices, and order withdrawal of false or misleading
advertisements.

The authority can also impose an administrative fine on those found violating
the law. It will be based on the impact of violation concerning population and
area affected, frequency and duration of the violation, the vulnerability of people
and the gross revenue that a manufacturer has got from sales. Supporting the
need for the authority, the consumer affairs department is of the view that this
will fill an institutional void in the regulatory regime. At present, the task of
prevention or acting againgt unfair trade practicesis not vested with any authority.
The authority will have the power to initiate “ class action, including enforcing
recall, refund, and the return of products.”

Check Your Progress 1
1) Mark True or false:
i)  Proposed amendment bill, 2015 introduced affixing
liability as the proposed amendment. (T) (F)

i)  The penalty for filing afrivolous complaint has also
been proposed to be enhanced from Rs. 10,000/-
to Rs. 50,000/- in amendment proposal. (T) (F)

i) Municipa services are covered under Consumer
protection act, 1986. (T) (F)
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16.3.5 Including Other Consumer Rights

The Consumer Protection Act and the Bill are designed to prevent any trade
that engage in unfair trade practices whether specified or not and more
importantly provides for protection for the consumers who are subject to this
trade. Thisamendment is a step towards the importance of recognition of the
concept of unfair trade practice which shall not be neglected at any cost,
especially with the Consumer Protection Act being the sole defining authority
for it, where the term shall be given additiond attention in its definition in order
to protect al the requisite rights of consumersin order to avoid any ambiguities.
For example, when we look into the right of return given to the consumers,
we notice that thisisonly possible if the goods remain unused or if the service
is continuous. Whereas, in situations when the goods or services are used only
once and are extinguished, thereis no mention as to whether, on being unsatisfied,
any facility or option for the money to be returned to the consumer is available.
Even though there are till such questions which remain unanswered, we have
to appreciate these changes being made in the Bill, asthey bring to our attention
the safeguards that need to be provided to the consumers against unfair trade
practices.

A key changeis required beyond the proposed amendment is the much desirable
expansion of the scope of theterm ‘Unfair Trade Practice' . Unfair Trade Practice
can be broadly described as the use of various deceptive, fraudulent or unethical
methods to obtain business. According to the Consumer Protection Act, 1986,
clause (r) of sub-section (1) of Section (2) listed 10 activities which would
constitute an unfair trade practice but through the proposed amendment, the
definition of unfair trade practice isto be expanded to include the unforeseen
modus operandi of traders as offenses. It will alow the law not to specify
every unfair practice in the law.

We have seen the changes that are proposed to be made to the term, but
to what end will they be effective. For this we need to look into the requirement
for such a change and the need for which can be understood through the case
of Akhil Bhartiya Upbhokta Congress v. Aggarwal Jewellers 1(2006)
CPJ32 (NC) where the respondent-jeweller issued cash memo which stated
that in case of return of any of the products, only 80% va ue of the price would
be returned. This consumer objected to this condition, but the State Commission
could not disallow the respondent — from having such a condition as there was
no law which restricted this. But according to the proposed amendment, if the
trader refuses or restricts the right to return the good or stops the service within
30 days, he would be liable for carrying on an unfair trade practice. Therefore,
arequirement to improve the protection granted to consumers against unfair
trade practicesis gauged herein, which may be achieved by providing awider
scope to the term as proposed by the amendment.

164 CONSUMER PROTECTION ACT -
REDRESSAL MECHANISM

For redressal of consumer grievances, a complaint must be filed with the
appropriate forum. In this section let us know, who can file a complaint,
what complaints can be filed, whereto file the complaint, how to file the
complaints etc.




16.41 Who can File a Complaint?

According to Section 12(1) The following persons can file a complaint under
Consumer Protection Act, 1986:

a A consumer;

b) Any recognised voluntary consumer association whether the consumer is
a member of that association or not;

¢) The Centra or any State Government; and

d) One or more consumers where these are numerous consumers having the
same interest.

€) A lega heir or representative in case of death of a consumer.

Case: M/sNational Seeds Corpn Ltd. v. M. Madhusudhan Reddy, A.l.R
2012 S.C. 1160

The question before the Supreme Court was whether the growers of seeds,
supplied by the corporation, were entitled to file acomplaint under the Consumer
Act. The appellant’s main function is to arrange for production of quality of
seeds and supply the same to the farmers. The respondents own lands and
are engaged in agriculture/seeds production. Given the facts of the case, the
apex court ruled that complaints of defective seeds by farmers could be made
to the consumer forums,

16.4.2 Where to File a Complaint?

Thejudicia machinery set up under the Consumer Protection Act, 1986 consists
of consumer courts (forums) at the District, State and National levels. These
are known as District forum, State Consumer Disputes Redressal Commission
(State Commission) and National Consumer Disputes Redressal Commission
(National Commission) separately.

If the value of goods and services and the compensation claimed does not exceed
Rs. 20 lakh, the complaint can be filed by the District Forum; if it exceeds
Rs. 20 lakh but does not exceed Rs. One crore, the complaint can be filed
with the Sate Commission; and if it exceeds Rs. One crore, the complaint
can be filed with the National Commission. (3 tier redressal mechanism)

Let us have a brief idea about their composition and roles.
1) District Forum (Section 10)
This is established by the state governments in each of its districts.

a Composition: The District Forums consist of a Chairman and two other
members one of whom shall be awoman. The District forums are headed
by the person of the rank of a District Judge.

b) Jurisdiction: A written complaint can be filed before the District Consumer
Forum where the value of goods or services and the compensation claimed
does not exceed Rs. 20 lakh.

c) Apped: If aconsumer is not satisfied with the decision of the Digtrict Forum,
he can challenge the same before the State Commission, within 30 days
of the order.
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2)

State Commission (Section 16)

This is established by the State Governments in their respective States.

a)

b)

3)

Composition: The State Commission consists of a President and not less
than two and not more than such number of members as may be prescribed,
one of whom shall be women. The Commission is headed by a person
of the level of High Court judge.

Jurisdiction: A written complaint can be filed with the State Commission
where the value of goods or services and the compensation claimed exceeds
Rs. 20 lakh but does not exceed Rs. One crore.

Appeal: In case the aggrieved party is not satisfied with the order of the
State. The Commission he can appeal to the National Commission within
30 days of the passing of the order.

National Commission (Section 20)

The National Commission was constituted in 1988 by the Central Government.
It isthe apex body in the threetier judicial machinery set up by the government
for redressal of consumer grievances. Its office is situated at Janpath Bhawan
(Old Indian Oil Bhawan), A Wing, 5th Floor, Janpath, New Delhi.

a)

b)

Composition: It consists of a President and not |ess than four and not more
than such members as may be prescribed, one of whom shall be awoman.
The National Commission is headed by a sitting or retired judge of the
Supreme Court.

Jurisdiction: All complaints about those goods or services and compensation
whose value is more than Rs. One crore can be filed directly in the National
Commisson.

Apped: An gppeal can befiled againgt the order of the Nationa Commission
to the Supreme Court within 30 days from the date of order passed. It
may be noted that to attain the objects of the Consumers Protection Act,
the National Commission has also been conferred with the powers of
adminigrative control over al the State Commissions by caling for periodica
returns regarding the ingtitution, disposal and pending of cases and issuing
instructions for the adoption of uniform procedures, etc.

16.4.3 What can be the Subject Matter of Complaints?

A consumer can file acomplaint relating to any one or more of the following:

a)

b)

An unfair trade practice or arestrictive trade practice adopted by any trader
or service provider;

Goods bought by him or agreed to be bought by him suffer from one
or more defect;

Services hired or availed of, or agreed to be hired or availed of, suffer
from adeficiency in any respect;

The price charged more than the price (i) fixed by or under the law for
the time being in force, (ii) displayed on the goods or the package, (iii)
displayed in the price list, or (iv) agreed between the parties; and

Goods or services which are hazardous or likely to be hazardous to life
and safety when used.



16.44 What Remedies can be Sought?

Depending on the nature of complaint the and relief sought by the consumer,
and the facts of the case, the Redressal Forum/Commission may order one
or more of the following reliefs:

a
b)

f)
9

Removal of defects from the goods or deficienciesin servicesin question.
Replacement of the defective goods.

Refund of the price paid.

Award of compensation for loss or injury suffered.

Discontinuance of unfair trade practices or restrictive trade practice or not
to repeat them.

Withdrawal of hazardous or dangerous goods from being offered for sae.

Provision of adequate costs to aggrieved parties.

Regarding Section 14(1) of the Act, where the goods complained against
suffering from any of the defects specified in the complaint or any of the
allegations contained in the complaint about the services are proved, the District
Forum/State Commission/National Commission may pass one or more of the
following orders:

a

b)

o)
h)

To remove the defects pointed out by the appropriate laboratory from the
goodsin question;

To replace the goods with new goods of similar description which shall
be free from any defect;

To return to the complainant the price, or, as the case may be, the charges
paid by the complainant;

To pay such amount as may be awarded by it as compensation to the
consumer for any loss or the injury suffered by the consumer due to the
negligence of the opposite party;

To remove the defects in goods or deficiencies in the servicesin question;

To discontinue the unfair trade practice or the restrictive trade practice or
not to repeat them;

Not to offer the hazardous goods for sae;
To withdraw the hazardous goods from being offered for sale;

a To cease manufacture of hazardous goods and to desist from offering
services which are hazardous in nature;

b) To pay such sum as may be determined by it if it is of the opinion
that loss or injury has been suffered by alarge number of consumers
who are not identifiable conveniently. It isto be noted that the minimum
amount of sum so payable shall not be less than five per cent of the
value of such defective goods sold or service provided, as the case
may be, to such consumers. Further, the amount so obtained shall
be credited in favour of such person and utilised in such manner as
may be prescribed.
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c) Toissue corrective advertisement to neutralise the effect of mideading
advertisement at the cost of the opposite party responsible for issuing
such mideading advertisement;

I)  Toprovidefor adequate costs to parties. encies are, therefore, wide enough
to cover remova of defects/deficiency in goods/services, replacing defective
goods with new goods, refunding price/charges paid by the complainant,
payment of compensation for loss or damage suffered, providing costs to
parties and issuing prohibitory orders directing the discontinuance of unfair
trade practice, sadle of hazardous goods, etc.

However, the redressal agencies have not been granted power to order
injunctions. Section 14(1)(d) provides that the redressal agency may order
payment of compensation only in the event of negligence of the opposite party
which resulted in loss or damage and not otherwise, i.e., even though the
complainant has suffered loss or damage, he may not be entitled to compensation
if he cannot prove negligence.

Check Your Progress 2

1) Give any two reliefs available to a consumer under the CPA, 1986.

2) Write Yes or No in the following cases.

a) Indian Airlines delayed the flight to Guwahati from New Delhi b 8
hrs. Can the passenger file a case in the consumer court?

b) A lawyer accepted the fee but did not appear in the court for the
client. Can the client approach the consumer court for a remedy?

¢) Ramesh bought arefrigerator in January 2004 with awarrantee period
of 2 years. In June 2005 he noticed some defect and asked the
company to rectify it. The company did not listen to his complaint.
Now in July 2007, he is thinking to approach the District Forum for
redressal. Can the forum accept his complaint?

d) Inthe nearby area, a milkman adulterates the milk with water and
sells in the locality. Can all the consumers from a group and file a

€) Mohan bought a product without a cash memo. Can he file a case
in consumer court, if exploited?



3) State the level or rank of the head of the following consumer courts.
Q) SHAE COMMISIION: ..ot sre e
D)  DISCE FOMUM: ... e

C) Nationd COMMISIION: .....ccceeeeieerieeieseeseee e e e ee e e

16.5 PROCEDURE OF FILING A COMPLAINT

A complaint can be made in person or by any authorised agent or by post.
The complaint can be written on a plain paper duly supported by documentary
evidence in support of the alegation contained in the complaint. The complaint
should specify the relief sought. It should aso contain the nature, description,
and address of the complainant as well as the opposite party, and so aso the
facts relating to the complaint and when and where it arose.

16.5.1 Consumer Dispute

According to Section 2(e) a Consumer Dispute means a dispute where the
person against whom a complaint made denies or disputes the allegation
contained in the complaint. If the person agrees to the complaint, there is no
consumer dispute. Such allegations are the following:

1) Unfair trade practices

2) Resdtrictive trade practices

3) Defectsin goods

4) Deficiency in services

16.5.2 Documentation of the Complaint

One can file a written complaint before the District Consumer Forum for
pecuniary value of up to Rupees twenty lakh and to State Commission for value
up to Rupees one crore and the National Commission for value above Rupees
one crore in situations you feel the services or goods provider did not respect
your consumer rights which may comein defective goods and deficient services.

It's not that if you file a consumer complaint in consumer court, you waive
your right to file a civil suit. You can still ook for the civil suit as that isthe
primary remedy; consumer protection complaint is a quick remedy under the
Consumer Protection Act wherein complaint/appeal/petition submitted under the
Act does not ask for any court fees but only a nominal fee.

Moreover, as Consumer Forum proceedings are summary in nature, you can
seek swift justice. You must check if any sub-rules have been passed in your
State or Union Territory as the Act allows this freedom to respective
governments, i.e., State Forums and National Forums may have their own rules.

e The Procedure for Filing Complaint before the District Forum

This one is the most important, there is a time limit to file the complaint to
the consumer forum, i.e., it must be filed within two years of the cause of action,
and if there are reasonable causes for delay in filing the complaint, you can
always request the Consumer Forum to condone the delay.
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Though you can file a handwritten complaint, typed complaint will make things
easy not just for the adjudicating officer but you and the respondent. Ideally,
it should be double spaced, with at least 12 inches of margin space on the
left, top and bottom like any standard document.

Arrange the complaint in order and give page number all documents for
convenience. For instance, if you are applying for condonation of delay in the
situation there is some delay, you should put it on all documents.

You should have details of the grievance, put in the language that can be
comprehended by the officer and the respondent. Preference should be to put
in a narrative and chronological manner and must come with what the issue
is and what relief you want from the complaint.

The best part is, you can appear before the Consumer Forums in person and
don’'t need any lawyer to represent your case. Even your close relative can
appear for you. However, if you wish to hire a lawyer to represent you, you
must enclose a Vakalathama, you may prefer this if you are busy and don’'t
want to do paperwork and attend the hearing.

Place affidavit that the contents of the complaint are true and put the copies
of all documents on which you rely upon in support of your Complaint. You
also need to submit one origina and two photocopies of the same. Also, you
should submit as many more copies as there are parties.

Being a complainant, you are aso asked to send notice in writing to the supplier
or service provider you are complaining against. Make sure the noticeis simple,
clearly pointing out your grievances, and requesting the supplier or service
provider to rectify the faults, defects, etc. or replace the goods.

You are aso required to give ample time to the respondents to either address
the issue you raised or come prepared in consumer forum. Make sure that
the notice you sent reaches to the respondents/defendants and for that send
it to the address where they are available.

16.5.3 Drafting the Complaint

A complaint can be filed by a complainant against the seller, manufacturer, or
dealer of goods which are defective or against the provider of services, if they
are deficient in any manner whatsoever. An unfair trade practice or restrictive
trade practice can aso invite complaint.

A complainant can be a

a Consumer to whom such goods are sold or delivered or agreed to be
sold or delivered or such service provided or agreed to be provided,;

b) A firm registered or unregistered;

c) Anindividud,;

d) Hindu Undivided Family;

€) A cooperative society or any other association of persons;
f)  The Centra or the State Government; and

g In case of death of a consumer his legal heirs or representatives.



Along with the complaint, the complainant is required to file copies of supporting
documents, i.e., cash memo, receipts, agreements, etc. The complainant is
required to file three copies of the complaint, together with enclosures, for official
purpose plus copies for the number of Opposite Parties.

The complaint should be filed dong with fee in the form of Postal Order/ Demand
Draft according to the amount of compensation claimed.

How to Draft Consumer Complaint

The Users, before preparing a full-fledged draft, may consider first
preparing a skeleton draft of their proceedings. A broad approach to drafting
of any Application/Petition/Complaint may be undertaken in three chronological
“Head<” —

1) Rédiefsprayed for/claimed: It is of central importance that any prayer
clamed, must be duly articulated, keeping in mind (a) the jurisdiction of
the concerned court, where the case is sought to be filed; (b) the rights/
interest claimed by the Plaintiff/Petitioner/Complanant; (c) the obligations
and liabilities of the opposite party aleged of.

2) Grounds for Reliefs prayed for/claimed; (both factual and legal):
Grounds for Reliefs prayed for/claimed, implies (a) the essence/conclusion
of material facts or proposition of facts which supports the reliefs prayed
for/claimed; and (b) other lega provisionswhich supports the reliefs prayed
for/damed. Grounds are astatement of suggestionswhich would immediately
justify the grant of prayers. Grounds may be based on (a) material
proposition of facts and (b) the law as it stands. Separate grounds may
be furnished for each of reliefs prayed for.

3) Material factsof the case: Narration of materia facts substantiating the
grounds on which thereliefs are claimed: Further, there may be anarration
of such facts at the beginning of the draft, which would lay the foundation
for “material facts of the case”. The Materiality of facts would always
mean those “facts which are material to therelief claimed or prayed for’.

In so far as Plaintiff/Petitioners'Complai nants are concerned, a materia fact is
afact, which if proved (whether solely or in connection with other facts), the
inference would be drawn — (a) of the existence of the (ingredient) of the right
or the whole right itself, which is asserted; or (b) of the existence of the
(ingredient) of the liability or the whole ligbility itsdf, which is attributed against.

In so far as opposite parties are concerned, a material fact is a fact, which
if proved (whether soldly or in connection with other facts), the inference would
be drawn — (a) of the non-existence of the (ingredient) of the right or the whole
right itself, which is asserted; or (b) of the non-existence of the (ingredient)
of the liability or the whole liability itself, which is attributed against.

16.5.4 Territorial Jurisdiction

Besides pecuniary jurisdiction of each forum, it isaso very important to determine
theterritorid jurisdiction of District Forum or Commission. The provisonsrelated
to jurisdiction are as follows:

Jurisdiction of District Forum

Section 11 provides for the jurisdiction of the District Forum under two criteria
pecuniary and territorial.
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®  Pecuniary limits

Section 11(1) empowers the District Forum to entertain complaints where the
vaue of goods or services and the compensation, if any, claimed does not exceed
rupees twenty lakhs.

° Territorial limits

Section 11(2) requires acomplaint to be ingtituted in the District Forum within
thelocd limits of whose jurisdiction the opposite party or the defendant actualy
and voluntarily resides or carries on business or has a branch office or personaly
works for gain, at the time of institution of the complaint; or any one of the
opposite parties (where there are more than one) actually and voluntarily resides
or carries on business or has a branch office or personally works for gain,
at the time of ingtitution of the complaint, provided that the other opposite party/
parties acquiesce in such institution, or the permission of the Forum is obtained
in respect of such opposite parties; or the cause of action arises, wholly or
in part.

In the case of Dynavox Electronic Pvt. Ltd. v. B.J.S. Rampuria Jain College,
Bikaner (Appea No. 4/89 before the Rgjasthan CDRC), it was held that where
in a contract, the machinery was supplied and installed at a particular place,
apart of cause of action would be deemed to have arisen at that place, therefore,
the complaint could be instituted in the District Forum within whose jurisdiction
that placefals.

Jurisdiction of State Commission
Section 17 of the Act providesfor the jurisdiction of the Commission asfollows:

a) The State Commission can entertain complaints where the vaue of the goods
or services and the compensation if any claimed exceed rupees twenty |akhs
but does not exceed rupees one crore;

b) The State Commission also has the jurisdiction to entertain appeal s against
the orders of any District Forum within the State. However, under second
proviso to Section 15 no appeal by a person, who is required to pay
any amount in terms of an order of the District Forum, shall be entertained
by the State Commission unless the appellant has deposited in the prescribed
manner fifty per cent of the amount or rupees twenty-five thousand,
whichever isless;

c) The State Commission aso has the power to cal for the records and pass
appropriate orders in any consumer dispute which is pending before or
has been decided by any District Forum within the State, if it appears
to it that such District Forum has exercised any power not vested in it
by law or has failed to exercise a power rightfully vested in it by law
or has acted illegally or with material irregularity.

A complaint shall be ingtituted in a State Commission within the limits of whose

juridiction:

a The opposite party or each of the opposite parties, where there are more
than one, a the time of the institution of the complaint, actually and

voluntarily resides or carries on business or has a branch office or personaly
works for gain; or



b) Any of the opposite parties, where there are more than one, at the time
of theinstitution of the complaint, actually and voluntarily resides, or carries
on business or has a branch office or personally works for gain, provided
that in such case either the permission of the State Commission is given
or the opposite parties who do not reside or carry on business or have
abranch office or personally work for gain, as the case may be, acquiesce
in such ingtitution; or

c) the cause of action, wholly or in part, arises

The Sate Commission’s jurisdiction may be original, appellate or revisional.
In respect of (c) above, the Sate Commission may reverse the orders passed
by the District Forum on any question of fact or law or correct any error
of fact or law made by the Forum.

The National Commission in Indian Airlines v. Consumer Education and
Research Society (1992) CPR 4(NC) held that in respect of the origina
jurisdiction of the State Commission, Section 17 only prescribes pecuniary limits.
No territorial limits have been fixed for the exercise of origind jurisdiction under
the Act though the provision contained in Section 11(2) of the Act apply mutatis
mutandis in the matter of entertaining origina complaints by the State
Commission. The territoria jurisdiction of the State Commission, therefore,
extends to the territorial limit of the State. In the exercise of its appellate
jurisdiction, the State Commission may entertain appeals only against the orders
of any District Forum within the State. A smilar condition also appliesin respect
of the State Commissions power to revise orders of the District Forums — only
orders of the District Forum within the State may be subject to revision by
the State Commission.

Jurisdiction of National Commission
Section 21 provides that the National Commission shall have jurisdiction:

a) To entertain complaints where the value of the goods or services and the
compensation, if any, claimed exceeds rupees one crore,

b) To entertain gppedls against the orders of any State Commission. However,
under second proviso to Section 19 no apped by aperson, who is required
to pay any amount in terms of an order of the State Commission, shall
be entertained by the National Commission unless the appellant has
deposited in the prescribed manner fifty per cent of the amount or rupees
thirty-five thousands, whichever isless; and

c) Tocadl for the records and pass appropriate orders in any consumer dispute
which is pending before, or has been decided by any State Commission
where it appearsto the National Commission that such State Commission
has exercised ajurisdiction not vested in it by law, or hasfailed to exercise
ajurisdiction S0 vested, or has acted in the exercise of itsjurisdictionillegaly
or with materia irregularity.

16.5.5 Limitation Period: Time Limit for Filing the Case

The consumer can file the complaint within two years from the date on which
the cause of action had arisen. However, it may be admitted even after the
lapse of two years if sufficient cause is shown for the delay.
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Section 24A provides that the District Forum, the State Commission, or the
National Commission shall not admit acomplaint unlessit isfiled within two
years from the date on which the cause of action has arisen. However, where
the complainant satisfies the Forum/Commission as the case may be, that he
had sufficient cause for not filing the complaint within two years, such complaint
may be entertained by it after recording the reasons for condoning the delay.

In S. Kumar v. Managing Director, Air India, Il (1991) C.PJ. 72,The
complainant traveled from London to Delhi on 31-07-85. He made a complaint
after four years and four months, on 15-11-89. It was held that the limitation
act was applicable and the complaint was barred by limitation.

Tilak Ra] v. Haryana State Education Board, Bhiwani, 1992 C.P.C. 61,
it was held that, If the wrong is a continuing wrong, for example, the result
of a candidate is stated Result Later and it is not declared for ten years, the
candidate can still make a complaint in a consumer forum.

Time limit for deciding the case

Every complaint must be disposed of as speedily as possible within three months
from the date of notice received by the opposite party. Where the complaint
requires laboratory testing of goods this period is extended to five months.

16.5.6 Fees

Under Section 12(2) every complaint shall be accompanied by such amount
of fee and payable in such manner as may be prescribed. There was no provision
of court fee earlier. The same has been introduced by the Amendment Act,
2002.

16.5.7 Admission and Hearings
As according to Section 13, Procedure for admission of complaint;

1) The District Forum shall, on admission of a complaint, if it relatesto any
goods —

a) refer acopy of the admitted complaint, within twenty-one days from the
date of its admission to the opposite party mentioned in the complaint
directing him to give his version of the case within thirty days or such
extended period not exceeding fifteen days as may be granted by the District
Forum;

b) where the opposite party on receipt of acomplaint referred to him under
clause (a) denies or disputes the allegations contained in the complaint,
or omits or fails to take any action to represent his case within the time
given by the District Forum, the District Forum shall proceed to settle the
consumer dispute in the manner specified in Clauses (c) to (g);

c) where the complaint alleges a defect in the goods which cannot be
determined without proper analysis or test of the goods, the District Forum
shall obtain a sample of the goods from the complainant, seal it and
authenticate it in the manner prescribed and refer the sample so sealed
to the appropriate laboratory along with a direction that such laboratory
make an analysis or test, whichever may be necessary, with a view to
finding out whether such goods suffer from any defect alleged in the
complaint or from any other defect and to report its findings thereon to



9

2)

3)

the District Forum within a period of forty-five days of the receipt of the
reference or within such extended period as may be granted by the District
Forum;

before any sample of the goods is referred to any appropriate |aboratory
under Clause (c), the District Forum may require the complainant to deposit
to the credit of the Forum such fees as may be specified, for payment
to the appropriate laboratory for carrying out the necessary analysis or
test in relation to the goods in question;

the District Forum shal remit the amount deposited to its credit under clause
(d) to the appropriate laboratory to enable it to carry out the analysis or
test mentioned in clause (€) and on receipt of the report from the appropriate
laboratory, the District Forum shall forward a copy of the report along
with such remarks as the District Forum may feel gppropriate to the opposite

party;

if any of the parties disputes the correctness of the findings of the gppropriate
laboratory, or disputes the correctness of the methods of analysis or test
adopted by the appropriate |aboratory, the District Forum shall require the
opposite party or the complainant to submit in writing his objectionsin
regard to the report made by the appropriate laboratory;

the District Forum shall thereafter give a reasonable opportunity to the
complainant as well as the opposite party of being heard as to the
correctness or otherwise of the report made by the appropriate laboratory
and also as to the objection made in relation thereto under Clause (1)
and issue an appropriate order under Section 14.

The District Forum shall, if the complaint admitted by it under Section 12
relates to goods in respect of which the procedure specified in sub-section
(1) cannot be followed, or if the complaint relates to any services—

a) refer acopy of such complaint to the opposite party directing him
to give his version of the case within thirty days or such extended
period not exceeding fifteen days as may be granted by the District
Forum;

b) where the opposite party, on receipt of a copy of the complaint,
referred to him under clause (a) denies or disputes the allegations
contained in the complaint, or omits or fails to take any action to
represent his case within the time given by the District Forum, the
District Forum shall proceed to settle the consumer dispute,—

i) By evidence brought to its notice by the complainant and the opposite
party, where the opposite party denies or disputes the allegations
contained in the complaint, or

i) ex parte on the basis of evidence brought to its notice by the
complainant where the opposite party omits or failsto take any action
to represent his case within the time given by the Forum.

where the complainant fails to appear on the date of hearing before the
District Forum, the District Forum may either dismiss the complaint for
default or decide it on merits.

No proceedings complying with the procedure laid down in subsections
[1] and [2] shall be called in question in any court on the ground that
the principles of natural justice have not been complied with.
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4)

5)

6)

3A) Every complaint shall be heard as expeditiously as possible and
endeavour shall be made to decide the complaint within a period
of three months from the date of receipt of notice by opposite party
where the complaint does not require analysis or testing of commodities
and within five monthsif it requires analysis or testing of commodities:

Provided that no adjournment shall be ordinarily granted by the
District Forum unless sufficient cause is shown and the reasons for
the grant of adjournment have been recorded in writing by the Forum:

Provided further that the District Forum shall make such orders as
to the costs occasioned by the adjournment as may be provided
in the regulations made under this Act.

Provided aso that in the event of a complaint being disposed of
after the period so specified, the District Forum shall record in writing,
the reasonsfor the same at the time of disposing of the said complaint.

3B) Where during the pendency of any proceeding before the District
Forum, it appears to it necessary, it may pass such interim order
as isjust and proper in the facts and circumstances of the case.

For the purposes of this section, the District Forum shall have the same
powers as are vested in acivil court under Code of Civil Procedure, 1908
while trying a suit in respect of the following matters, namely:—

) the summoning and enforcing the attendance of any defendant or
witness and examining the witness on oath;

ii) the discovery and production of any document or other material
object producible as evidence;

iii) the reception of evidence on affidavits;

Iv) therequisitioning of the report of the concerned analysis or test from
the appropriate laboratory or any other relevant source;

V) issuing of any commission for the examination of any witness, and
vi) any other matter which may be prescribed.

Every proceeding before the District Forum shall be deemed to be ajudicia
proceeding within the meaning of sections 193 and 228 of the Indian Code
(45 of 1860), and the District Forum shall be deemed to be a civil court
for the purposes of Section 195, and Chapter XXVI of the Code of
Criminal Procedure, 1973 (2 of 1974).

Where the complainant is aconsumer referred to in sub-clause (iv) of clause
(b) of sub-section (1) of Section 2, the provisions of rule 8 of Order |
of the First Schedule to the Code of Civil Procedure, 1908 (5 of 1908)
shall apply subject to the modification that every reference therein to a
suit or decree shall be construed as a reference to a complaint or the
order of the District Forum thereon.

In the event of death of a complainant who isaconsumer or of the opposite
party against whom the complaint has been filed, the provisions of Order
XXII of the First Schedule to the Code of Civil Procedure, 1908 (5 of
1908) shall apply subject to the modification that every reference therein



to the plaintiff and the defendant shall be construed as reference to a
complainant or the opposite party, as the case may be.

16.5.8 Decision

Every complaint must be disposed off as speedily as possible within a period
of three months from the date of notice received by the opposite party. Where
the complaint requires laboratory testing of goods this period is extended to
five months.

16.5.9 Penalty for Non-Compliance

Section 27 of the Act deals with penalties and provides that failure or omission
by atrader or other person against whom a complaint is made or the complainant
to comply with any order of the Digtrict Forum, State Commission or the Nationa
Commission shall be punishable with imprisonment for aterm which shall not
be less than one month but which may extend to three years, or with fine of
not less than Rs. 2,000 but which may extend to Rs. 10,000, or with both.

However, on being satisfied that the circumstances of any case so require, the
Didtrict Forum or the State Commission or the Nationa Commission may impose
a lesser fine or a shorter term of imprisonment.

Section 27(3) prescribes that all offences under the Act to be tried summarily.
Check Your Progress 3
1) Where does the remedy lie in the following case?

a A boy got drowned in a pool and the compensation claimed is
Rs. 6 crores.

b) The aggrieved party not being satisfied with the order of the State
Commission wanted to appeal.

c) A builder sold ahouse and the land was under litigation. The consumer
claimed Rs. 56 lakhs as compensation.

d) A consumer claimed a compensation of Rs. 25,000/- from the
manufacturer of arefrigerator.
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€) Theaggrieved party not being satisfied with the order of the district
forum wanted to make an appeal.

16.6 APPEALS: PROCEDURE FOR FILING
APPEALS

Section 15 entitles a person aggrieved by order of the District Forum to prefer
an appeal to the State Commission. Similarly, any person aggrieved by any
original order of the State Commission may prefer an appeal to the National
Commission under Section 19. Likewise, any person aggrieved by any original
order of the National Commission may prefer an apped to the Supreme Court,
under Section 23.

All such appeals are to be made within thirty days from the date of the order.
However, the concerned A ppellate authority may entertain an appeal after the
said period of thirty days if it is satisfied that there was sufficient cause for
not filling it within the prescribed period. The period of 30 days would be
computed from the date of receipt of the order by the appellant.

It may be noted that no appeal by a person, who is required to pay any amount
in terms of an order of the District Forum/State Commission, shall be entertained
by the State Commission/Nationa Commission respectively unless the appellant
has deposited in the prescribed manner fifty per cent of that amount or twenty-
five thousand rupees/thirty-five thousand respectively, whichever isless. It may
be observed that apped s are allowable only against the original orders passed
by the concerned redressal agency. Appellate orders passed by the State
Commission or National Commission (i.e., on appeal against the orders of the
District Forum or State Commission) cannot be further appeal ed against though
on questions of law revision petitions may be filed. So aso, therevisona orders
passed by the State Commission or the National Commission are not appedable.

In Mahendra Thakur v. Devendra Kothari 11(1992) CPJ 1028 it was held
by the State Consumer Disputes Redressal Commission, Jaipur, Rajasthan that
the appellant is required to explain delay beyond the terminus line of the
prescribed period of limitation and further that has acted diligently for the purpose
of filing appeal.

APPEAL PROVISIONS

Aggrieved by the orders issued by the District Consumer Redressal Forum,
appeal petition may be filed before State Consumer Dispute Redressal
Commission within 30 days from the date of receipt of orders. Aggrieved by
the ordersissued by the State Consumer Dispute Redressal Commission, appea
petition may be filed before National Consumer Dispute Redressal Commission
within 30 days from the date of receipt of orders. Aggrieved by the orders
issued by the National Consumer Dispute Redressal Commission, apped petition
may be filed before Supreme Court of India within 30 days from the date of
receipt of orders.



16.7 FRIVOLOUSAND VEXATIOUSCOMPLAINTS

According to Section 20 of Consumer Protection (Amendment) Act, 1993,
Section 20 - Substitution of new section for section 26, Where a complaint
instituted before the District Forum, the State Commission or, as the case may
be, the National Commission is found to be frivolous or vexatious, it shall, for
reasons to be recorded in writing, dismiss the complaint and make an order
that the complainant shall pay to the opposite party such cost, not exceeding
ten thousand rupees, as may be specified in the order”.

R.S Metals Pvt. Ltd. v. K.D. Godbole, 1993 CCJ 328, in a case filed
by fa se and fabricated documents. Though the state commission had found that
the complainant had adduced fabricated evidence even then, it alowed
compensation. It was held that acomplaint filed by fal se and fabricated evidence
IS not maintainable under the Act.

16.8 FEW IMPORTANT CONSUMER CASES

The gist of some of the important rulings rendered by Supreme Court, National
Commission, and State Commissions, are given hereunder:

Failure to provide basic safeguards in the swimming pool — deficiency
in service

In the case of Sashikant Krishnaji Dole v. Shitshan Prasarak Mandali
[FA. No. 134 of 1993 decided on 27.9.1995 (NCDRC)], the school owned
aswimming pool and offered swimming facilities to the public on payment of
afee. The school conducted winter and summer training camps to train boys
in swimming and for this purpose engaged atrainer/coach. The complainants
had enrolled their son for learning swimming under the guidance of the coach.
It was alleged that due to the negligence of the coach the boy was drowned
and met with his death. The school denied that it had engaged the services
of a coach and aso denied any responsibility on its part. The coach claimed
that he was a person with considerable experience in coaching young boysin
swimming and that asin other cases he taught the deceased boy also the way
in which he should swim and take all precautions while swimming. When the
deceased was found to have been drowned the coach immediately took him
out of the water and removed the water from his sscomach and gave him artificial
respiration and thereafter took him to a doctor, where he died.

The State Commission held the school and the coach deficient in rendering
service to the deceased, that the coach was not fully trained, did not exercise
even the basic common sense needed to counter an accident in swimming. He
was so casua in his behaviour that he did not attempt to take prompt action
to save the life of the deceased and so far as the school was concerned it
did not even provide basic facilities nor did it provide any safeguards to prevent
accidents. Dismissing the appeal, the National Commission observed that the
State Commission had given cogent reasons for holding the school and the coach
responsible for the death of the deceased. A detailed examination of the
depositions of eye witnesses showed that the Commission had correctly
appreciated the evidence and come to the conclusion that the coach was negligent
and the school did not provide the necessary life-saving mechanism to save
the lives of trainee students in cases of accidents.
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So far as the compensation was concerned the State Commission had taken
al relevant factors into account and fixed the amount at Rs. 1.50 lakhs which
were reasonable.

Removal of ladder of an aircraft while disembarking by the passenger—
deficiency in service.

In Sation Manager, Indian Airlines v. Dr. Jiteswar Ahir [First Appeal
No. 270 of 1994 decided on 28.2.1996 (NCDRC)] when the complainant-
passenger occupied his seat in the aircraft, an announcement was made that
his luggage was lying on the ground unidentified and that he should disembark
to identify hisluggage.

According to the complainant he moved towards the rear door, and finding
that the step ladder was attached to the aircraft door, he stepped out on to
the staircase but before he could actually put his entire body weight on the
staircase the ladder was suddenly removed as a result of which he fell on the
ground and sustained bodily injuries which were reported to be about 10 per
cent. As againg the complainant’s clam of Rs. 10 lakhs, the airlines were willing
to pay Rs. 40,000 as compensation which according to them was the maximum
statutory liability of the Corporation under the Carriage by Air Act, 1972. The
State Commission, after examining witnesses and the medical boards report
held that there was dangerous deficiency in service and having regard to the
expert opinion and other medical reports, it ordered payment of compensation
of Rs. 4 lakhs and Rs. 1 lakh for mental agony and distress plus costs.

In appeal by the Corporation, the National Commission, upholding the State
Commissions order, held that in terms of regulations relied upon by the appel lant
Corporation, if it was proved that the accident caused to the complainant had
resulted in a permanent disablement, incapacitating him from engaging in or being
occupied with hisusua duties or his business or occupation, the liability could
not exceed Rs. Five lakhs. This case related to the incapacity and permanent
disability to the extent of 10 per cent and, therefore, the compensation could
not exceed Rs. Five lakhs. The State Commissions assessment of compensation
of Rs. 4 lakhs was justified, considering the age of the complainant (37 years)
a the time of the accident and his having lost earning capacity. The State
Commission was a'so right in awarding compensation of rupees one lakh for
the complainants mental suffering and agony as well as afeeling of inferiority
in socia relations. Deficiency in service cannot be alleged without attributing
fault, imperfection, shortcoming or in adequacy in the qudity, nature, and manner
of performance which is required to be performed by a person in pursuance
of acontract or otherwise about any service. The burden of proving deficiency
in service isthe person who alleged it. When the complainant has not established
any willful fault, imperfection, shortcoming or inadequacy in the service of the
respondent, there can be no deficiency in service.

In Ravneet Singh Bagga v. KLM Royal Dutch Fintimes[1999(7) SCALE
43], the complainant booked a ticket from Delhi to New York by a KLM
plane. The airport authorities in New Delhi did not find any fault in his visa
and other documents. However, at Amsterdam, the airport authoritiesinstituted
proceedings of verification because of which the appellant missed hisflight to
New York. After reaching New York, the airlines tendered an apology to the
appellant for the inconvenience and paid as a goodwill gesture a sum of



Rs. 2,500. The appellant made a complaint to the National Commission under
the Consumer Protection Act which was rejected.

The Supreme Court held that the respondent could not be held to be guilty
of deficiency in service. The staff of the airline acted fairly and in abonafide
manner, keeping in mind security and safety of passengers and the Aircraft. The
photograph on visa documents was a photo copy and not the origina which
was unusual. In the circumstances, the staff took some time to ascertain the
truth and helped the appellant to reach New York the same day.

In National Insurance Co. Ltd. v. Seema Malhotra [2001(2) SCALE 140]
(Supreme Court) a cheque was issued under a contract of insurance of motor
car by the insured for payment of premium on the policy. However, the cheque
was dishonored for want of funds in the account. Meanwhile, the car met an
accident and badly damaged, killing the insured owner. The claim for the insured
amount was repudiated by the company.

The Supreme Court held that applying the principles envisaged under Section
51, 52 and 54 of Indian Contract Act, relating to reciprocal promises, the insurer
need not perform his part of promise when the other party fails to perform
his part and thus not liable to pay the insured amount.

Educational I nstitutions

In Sreedharan Nair N. v. Registrar, University of Kerala[2001 CTJ 561 (CP)
(NCDRC)], the University refused to provide LL.B. degree certificate on
completion of course on the ground that the qualifying examination on the basis
of which student was admitted in LL.B. course in Keralalaw college has not
been recognised by it. The National Commission held that thisis a clear case
of deficiency on the part of University. A compensation of Rs. 50,000 was
awarded to the complainant.

In Isabella Thoburn College v. Ms. Fatima Effendi [2001 CTJ 386 (CP)
(SCDRC)], the State Commission held that non-refund of admission fee is not
adeficiency of service on the part of the university because admission fee is
consideration for admission and respondent herself voluntarily withdrawing
admission from one university to join another institute cannot claim refund of
admission fee.

Medical Negligence

In Kusum Sharma & Others v. Batra Hospital & Medical Research
Centre & Others 2010 CTJ 242

Supreme Court (CP) Supreme Court held that While deciding whether the
medical professional is guilty of medical negligence following well-known
principles must be kept in view:

1) Negligence isthe breach of aduty exercised by omission to do something
which areasonable man, guided by those considerations which ordinarily
regul ate the conduct of human affairs, would do, or doing something
which a prudent and reasonable man would not do.

) Negligenceis an essential ingredient of the offense. The negligence to
be established by the prosecution must be culpable or gross and not
the negligence merely based upon an error of judgement.

[11)  The medical professiona is expected to bring a reasonable degree of
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skill and knowledge and must exercise a reasonable degree of care.
Neither the very highest nor avery low degree of care and competence
judged in the light of the particular circumstances of each caseis what
the law requires.

IV) A medical practitioner would be liable only where his conduct fell below
that of the standards of areasonably competent practitioner in hisfield.

V) In the realm of diagnosis and treatment, there is scope for genuine
difference of opinion, and one professiona doctor is not negligent merely
because his conclusion differs from that of other professional doctor.

V1)  Themedica professond is often caled upon to adopt a procedure which
involves a higher element of risk, but which he honestly believes as
providing greater chances of success for the patient rather than a
procedure involving lesser risk but higher chances of failure. Just because
aprofessiona looking to the gravity of illness has taken a higher el ement
of risk to redeem the patient out of his’her suffering which did not yield
the desired result may not amount to negligence.

VII)  Negligence cannot be attributed to a doctor so long as he performs his
duties with reasonable skill and competence. Merely because the doctor
chooses one course of action in preference to the other one available,
he would not be liable if the course of action chosen by him was
acceptable to the medical profession.

VIII) It would not be conducive to the efficiency of the medical profession
if no Doctor could administer medicine without a halter round his neck.

IX)  Itisour bounden duty and obligation of the civil society to ensure that
the medical professionals are not unnecessary harassed or humiliated so
that they can perform their professional duties without fear and
goprehenson.

X) The medical practitioners at times also have to be saved from such a
class of complainants who use criminal process as atool for pressurising
the medica professionashospitals particularly private hospitals or clinics
for extracting uncalled for compensation. Such malicious proceedings
deserve to be discarded against the medical practitioners.

XI)  Themedical professionals are entitled to get protection so long as they
perform their duties with reasonable skill and competence and in the
interest of the patients. The interest and welfare of the patients have
to be paramount for the medical professionals.

The aforementioned principles must be kept in view while deciding the cases
of medical negligence. We should not be understood to have held that doctors
can never be prosecuted for medical negligence. As long as the doctors have
performed their duties and exercised an ordinary degree of professional skill
and competence, they cannot be held guilty of medica negligence. It isimperative
that the doctors must be able to perform their professional duties with afree
mind.

16.9 LET US SUM UP

In the above unit, you have studied the following aspects related to:




o  Current limitations and suggestions according to proposed amendments

e Provisionsin case of online shopping or teleshopping etc.

o Machinery for Settlement of Grievances

The judicial machinery set up under the Consumer Protection Act, 1986
consists of Consumer courts (forums) at the District, State, and National
levels. These are known as District forum, State Consumer Disputes
Redressd Commission (State Commission) and Nationa Consumer Disputes
Redressal Commission (Nationa Commission) separately.

o The procedure for filing a consumer complaint and for filing appeals.

o  Conseguences of filing frivolous and vexatious complaints.

16.10 KEY WORDS

Complainant

Consumer Dispute

Defect

Deficiency

District Forum

State Commission

A consumer; or any voluntary consumer association
registered under the Companies Act, 1956 (1of
1956)or under any other law for the time being
in force; or the Central Government or any State
Government, one or more consumers, where there
are numerous consumers having the same interest;
in case of death of a consumer, his legal her or
representative; who or which makes a
complaint. (Section 2(b)

A dispute where the person against whom a
complaint has been made, denies or disputes the
allegations contained in the complaint. (Section

2(€))

Any fault, imperfection or shortcoming in the
quality, quantity, potency, purity or standard which
isrequired to be maintained by or under any law
for the time being in force under any contract,
express or implied or asis claimed by the trader
in any manner whatsoever in relation to any goods,
(Section 2(f))

Any fault, imperfection, shortcoming or inadequacy
in the quality, nature and manner of performance
which is required to be maintained by or under
any law for the time being in force or has been
undertaken to be performed by a person in
pursuance of a contract or otherwise in relation
to any service; (Section 2(g))

A Consumer Disputes Redressal Forum
established under clause (a) of Section 9; (Section

2(h)
A Consumer Disputes Redressa Commission

established in a State under clause (b) of Section
9; (Section 2(p))
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National Commission : The Nationa Consumer Disputes Redressal

Service

Commission established under dause (c) of Section
9; (Section 2(k))

Service of any description which is made available
to potentia users and includes, but not limited to,
the provision of facilities in connection with
banking, financing insurance, transport, processing,
supply of electrical or other energy, board or
lodging or both, housing congtruction, entertainment,
amusement or the purveying of news or other
information, but does not include the rendering of
any service free of charge or under a contract of
personal Service; (Section 2(0))

16.11 SOME USEFUL BOOKS AND REFERENCES
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3)
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Dr. R. K. Bangia- Law of Torts.

Dr. J. N Pandey- Law of Torts.

Consumer Protection Act, 1986- Bare Act.

Students’ Guide to Economic Laws by V.S. Datey.

16.12 ANSWERS TO CHECK YOUR PROGRESS

EXERCISES

Check Your Progress 1

1) True

2) True 3) Fase

Check Your Progress 2

1)

2)

Depending on the nature of complaint the and relief sought by the consumer,
and the facts of the case, the Redressal Forum/Commission may order
one or more of the following reliefs:

Removal of defects from the goods or deficiencies in services in
question.

Replacement of the defective goods.
Refund of the price paid.
Award of compensation for loss or injury suffered.

Discontinuance of unfair trade practices or restrictive trade practice
or not to repeat them.

Withdrawal of hazardous or dangerous goods from being offered for
sde

Provision of adequate costs to aggrieved parties.

(@) Yes (b) Yes (c) No (d) Yes (e) No



3) (& High Court Judge
(b) Digtrict Judge
() Supreme Court Judge
Check Your Progress 3.
1) & Nationd Commission
b) Nationd Commission
c) State Commission
d) District Forum

e) State Commisson

16.13 EXERCISE — DO AND LEARN

Find out from persons in your family and of your locality about the products
that they have bought and are using, like groceries, clothing and durable goods
like Radio, T.V., Cycle, Scooter etc.

Make a list of about ten such products and also note down against each item,
after asking these people, the problems that they face in using these products
(safety hazard, poor quality, not durable, etc.)

Identify which of their rights as consumers are violated as a result of each of
these problems. Also, mention how these problems could have been avoided
through responsible consumer behaviour by these.
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171 OBJECTIVES

After studying this unit, the learner shall be able to:

e understand limitations that arise in the successful working of the Grievance
Redressal bodies under CPA, 1986;

e identify various aspect for Grievance Redressal Mechanism for effective
functioning; and

e discusslega and general suggestions for effective implementation of the
Act.

17.2 INTRODUCTION

As you get to know that, the consumers would need to have more leverage,
at least in theory, in his dealings with the producers and retailers of the goods
as the availability of more and more choices would have gone in his favour.
However, the state of things in recent times have gone in disfavour of the
consumer's as the unscrupul ous and excess-profit minded producers and traders
leave no opportunity to deceive the consumers taking undue advantage of his
ignorance and helplessness while purchasing the goods and services. The




magnitude and dimensions of the deception are overwhelmingly wide spread
as the consumer has to enter into a deal with the trader so often to meet the
diverse requirements of life. Hence, to protect the interests of the consumers
and enable him with certain grievance redressal techniques that the Consumer
Protection Act was passed in 1986. The present chapter seeks to provide a
critical overview of the various issues involved in the protection of the interests
of the consumers. It attempts at a critical appraisal of the functioning of the
Consumer Protection Act, 1986 with a special focus on the discussion of the
limitations of grievance redressal mechanism in place in the country and
suggestions for improving Consumer Grievance Redressal.

17.3 BACKGROUND

From the point of view of the consumer rights, a very significant part of the
CPA, 1986 deals with the provisions relating to the complaint mechanism to
provide relief to the consumers. Thus, under Section 2(b) of the Act, the concept
of the complainant has been defined in such manner that it includes avast array
of persons and organisations who could file the complaint. Accordingly, a
complaint can be filed by not only the consumer but also by any registered
voluntary consumer association even though the consumer concerned might not
be its member. Moreover, the central or the state governments are a so authorised
to file acomplaint to safeguard the rights of the consumers. The Act also provides
for thefiling of the complaint by one or more consumersin case there happen
to be several consumers having the same interest. Finally, a complaint could
also have been filed by the legal heir, or the representative of a consumer who
has died even before the complaint could have been filed during his lifetime.

The Act stipulates that a complaint needs to be filed within two years from
the date on which the cause of action arises. However, in certain cases, the
delay in thefiling of the complaint could have been condoned on the discretion
of the complaint authority if it is satisfied that sufficient cause existsfor the delay,
though the specific reasons for the satisfaction of the authority in condoning
such delay have to be recorded. Thus, a consumer can file a complaint agai nst
the seller of the goods and also the manufacturer of the goods in case of the
defective goods received by him. Further, the filing of the complaint is aso
governed by the factors of the monetary vaue of the defective goods or deficient
services, on the one hand, and the geographical jurisdiction of the operational
domain of the opposite party or any of the opposite parties, along with the
origin of the ‘cause of action’, on the other. In other words, different amounts
of monetary value of the cases to be filed in the consumer forums determine
the appropriate level of consumer forum, i.e., District Forum, State Forum or
the National Forum, where the cases can be filed. Similarly, the condition of
geographical jurisdiction of the ‘ cause of action’ or the place from where the
opposite conducts its business, may be the determining factor in deciding the
appropriate geographically located forum competent to hear the complaint on
the consumers’ grievance.

To provide for the widest possible ambit of the grievances which a consumer
may have, the CPA, 1986 stipulates three major bases on which a consumer
may file a written complaint before the appropriate authority.

1) Unfair and Restrictive Trade Practices
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2) Defective Goods
3) Deficiency in Services

In order to provide for the constant reviews of the consumer protection policies
at various levels as well as strengthen the function of advocacy in giving depth
to the consumer rights in the Indian society, the CPA, 1986 provides for the
setting up of the Consumer Protection Councils a the Nationd, State and Didtrict
Levelsin the country. The basic functiona objective of the Consumer Protection
Councilsis supposed to provide a helping hand to the respective governments
at various levels in adopting and reviewing the policies and programmes for
promotion and protection of the rights of the consumers. For this purpose, the
councils are required to meet as and when deemed necessary with at least one
meeting in a year made mandatory. The councils are expected to act as the
watchdog in respect of the policies and programmes of the governments aimed
at the promotion and protection of the consumer rights on the one hand, and
the advancement of the general interests of the consumers in the society on
the other.

Consumer Disputes Redressal Agencies

The CPA, 1986 envisages for the establishment of consumer disputes redressal
adjudicatory bodies at the District, State, and the National levels. Stipulated
in a hierarchical order, these agencies are to be set up by the appropriate
competent governments. The complaints of the consumers are ordinarily to be
routed through the lowest level of the body and case may go to the higher
bodies only by way of appeal. However, the final appea against the orders
of the national commission may lie with the Supreme Court whose verdict on
the matter would be final and binding on all the parties. The proceedings before
these adjudicatory bodies are regulated by the stipulations of the CPA, 1986
and also the principles of natura justice. These agencies are required to decide
complaint, asfar as possible, within three months from the date of notice received
by the opposite party where the complaint does not requires analysis or testing
of commodities and within five monthsif it requires analysis of testing of the
commodities. Thus, these agencies are designed to provide inexpensive and
speedy justice to the common consumers.

District Consumer Disputes Redressal Forum (District Forum)*
Sate Consumer Disputes Redressal Commission (State Commission)

National Consumer Disputes Redressal Commission (National
Commission)

17.4 LIMITATIONSIN GRIEVANCE REDRESSAL
MECHANISM UNDER THE CPA, 1986

The enactment of the Consumer Protection Act in 1986 has been hailed as
the landmark event in the direction of providing a comprehensive protection
to the common consumers. It seeks to protect the consumers from the greed
of unscrupulous traders on the one hand, and the restrictive and monopolistic
trade practices of the big sharks of the business on the other. The most
outstanding virtue of the Act is discerned regarding providing inexpensive, fast
and smooth remedies from the vagaries of the traders and manufacturers.
Moreover, the straight forward system of filing a complaint and getting justice

* Refer previous for details



without undergoing the agony of the cumbersome process of the normal judicia
process appears to the innovation introduced by the Act as far as protection
of the consumer rights are concerned.

However, the functioning of the Act for more than a decade has revealed some
structura and functiona lacunae undermining the effective role performance by
the Act as the harbinger of protection of consumer rights in the country.

17.4.1 Inordinate Delays

One of the most serious limitationsis of inordinate delays caused in resolving
the disputes. The Consumer Protection Act (CPA), 1986 provides for the
expeditious hearing of the case and its disposal within three months, except
for products which require laboratory testing. But legal redressal of grievance
is nothing short of an ordeal. With a protracted battle that might span a decade,
justice at times is delayed and denied. However, according to the judgement
records in Computerisation and Computer Networking of Consumer Forums
in the Country (ConfoNet), it takes an average of three years for a verdict.
These delays are due to delay in appointments, or repeated adjournments being
granted. The Section 13(3A) of CPA, 1986 says that “every complaint shall
be heard as expeditiously as possible and endeavor shall be made to decide
the complaint within three months from the date of receipt of notice by opposite
party where the complaint does not require analysis or testing of commodities.”
Further, any person aggrieved by order of District Forum, State Commission
and National Commission may appeal before higher authority within 30 days
from the order of appeal under Section 13, 19 and 23. As per Section 19A,
An appedl filed before the State Commission or the National Commission shall
be heard as expeditioudy as possible, and an endeavour shall be madeto finally
dispose of the gppea within ninety days from the date of its admission. Provided
that no adjournment shall be ordinarily granted by the State Commission or
the National Commission, as the case may be unless sufficient cause is shown
and the reasons for the grant of adjournment have been recorded in writing
by such Commission. Besides these effective provisions, in most of the cases,
Forums and commissions often taking more than three years.

17.4.2 Repeated Adjournments

One more reason attributed to delay in disposing of complaints and appeal is
the Repeated adjournments in al forums besides there are various provisions
for time bound process for Postponing the case for non-appearance of the
opposite party as well as adjourning it is contrary to the provisions of the
Consumer Protection Act. In cases where such adjournments are given in specia
circumstances, the court should order the opposite party to pay the costs to
complainants. Similarly, the law mandates that cases be heard expeditioudy and
decided within three months. It is unfortunate that many consumer courts around
the country are not following the law in letter and spirit. Section 13 (2) (b)
of the Consumer Protection Act, under which these courts are constituted, says
that if the opposite party omits or fails to take any action to represent the case
within the time given by the Forum, the Forum shall proceed to settle the
consumer dispute ex parte on the basis of evidence brought to its notice by
the complainant.

It also says in Sector 13 (3): “No proceedings complying with the procedure
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laid down in sub Sections (1) and (2) shall be called in question in any court
on the ground that the principles of natural justice have not been complied with.”

Again, 13 (3A) says that “every complaint shall be heard as expeditiously as
possible and endeavour shall be made to decide the complaint within three
months from the date of receipt of notice by opposite party where the complaint
does not require analysis or testing of commaodities.”

It further says: “Provided that no adjournment shall be ordinarily granted by
the District Forum unless sufficient cause is shown and the reasons for the grant
of adjournment have been recorded in writing by the Forum.”

17.4.3 Delay in Appointments

Delay in appointing Members and Presidents to District Forums, and State
Commissionsis also asignificant contributor to the mounting backlog of cases.
Though many additional benches have been established in some Districts, this
has not completely addressed the backlog of cases, since then the numbers
of new complaints being filed is al'so going up every day in India

17.4.4 Detailed Legal Procedures

Apart from delays, another criticism leveled on the functioning of the Consumer
Forums and Commissions is the increased reliance on legal procedures and
formats. When the Consumer Protection Act was enacted in 1986, it was
envisaged that it would provide simpler, speedier and more accessible justice
than that of conventional courts. However, over the last two decades, several
elements of regular legal procedure as detailed in the Civil Procedure Code
have crept into the process of justice delivery mechanism by Consumer Forums
and Commissions and in the country have prescribed specific formats for
affidavits and evidence; making the process complex and legalistic for common
persons to comprehend. This often causes further delays since the consumer
complaint would be required to resubmit all documents pertaining to his’her
complaint in conformity with such formats.

Today, it iscommon for Digtrict Forumsto have aminimum of five or six hearings
for each complaint — the admission hearing, the reply hearing, the rejoinder
hearing, the evidence hearing and thefina hearing; sometime months apart. The
detailed legal procedure has also had the impact of reducing the role of the
two members, who are often not from a judicia or legal background and
increasing the role of the President of the Forum or Commissions. There are
aso alegations of Members gppointments being made for political considerations
and not based on knowledge, merit or expertise. Resultantly, in several District
Forums and State Commissions in the country, it has become the practice for
only the President, serving or retired Judge, to dominate the proceedings. Their
focus on strict lega procedures often intimidates consumers who might decide
to file and argue their cases and thus results in a high dependence on legal
assistance for filing and handling of consumer complaints.

17.45 Enforcement of Decision

As According to Sections 25 and 27 of the Consumer Protection Act, 1986,
Decisions of the District Forum, State Commissions and National Commission
are enforceable. Section 25 facilitates the attachment of property of the person
responsible for non-compliance of the order of the Forum or Commission, while
Section 27 prescribes imprisonment for such noncompliance. However, enforcement
of the order is a concern for several consumers, especially where the trader



or service provider is asmall firm or a company that is under liquidation or
has disappeared. Despite obtaining favourable orders from Forums or
Commissions, several consumers have to file fresh petitions seeking civil or
criminal proceedings to seek enforcement of such orders. This causes further
delays for the consumer since Forums and Commissions are required to issue
a notice to the party concerned and again hear the parties.

17.4.6 Limited Award of ‘Punitive Damages and ‘Costs

The proviso to Section 14(1)(d) of the Consumer Protection Act, 1986
empowers Districts Forums and Commissions to award ‘ punitive damage’ while
section 14(1)i empowers them to award adequate ‘ cost’ to the parties. However,
District Forums and State Commissions have rarely explored the option of
awarding punitive damages or costs to discourage traders, sellers, and service
providers from routinely contesting complaints and prolonging the litigation
process. Asa result, it is not uncommon for several traders, sellers and service
providersto repeatedly file appeds and revisions, from State Commission to
National Commission and then to the Supreme Court, since thereis no threat
of punitive damages or costs being imposed on them. However, the amendment
made in the year 2002, making the parties to deposit the prescribed amount
or percentage of the amount while preferring an appeal put a real check on
the exercise of requests on such appeals. On the contrary, their misuse at every
step of the litigation cycle frustrates the consumer, who may give up and not
pursue the matter beyond a point. When costs are paid to the consumer, the
amounts are small and insignificant, and often do not even cover the costs the
party had incurred in filing and arguing the case.

17.4.7 Inadequate Infrastructure and Staff

District Forum around the country by and large have the poor and limited
infrastructure and staff support. Procuring simple items such as chairs, tables
and computers to recruiting competent support staff, law clerksto help research
and writing judgements, and having access to consumer law journals and refresher
programmes on consumer law, etc. are a problem for most District Forums.
The offer of low salaries has also resulted in Forums working with inefficient
and untrained staff. District Forums also suffer from poor facilities for
documentation, word processing, and trandation, etc. The absence of adequate
infrastructure and efficient staff greatly impacts the working of the Forums.

17.4.8 Other Limitations

i)  The protection of consumers by avoiding and reducing the unfair trade
practices.

i) Thetask for the Central Consumer Protection Council, District Forums,
and State Consumer Protection Councils to identify the unfair practices and
punishing to those companieswho are involved in unethica trade practices.

iii)  Corruption weakens the government bodies to protect consumers from
unfair trade practices.

iv) Quick decisions are a greater challenge for all councils and agencies to
protect consumers.

v) Thechallengeisto create awareness among customers about the present
issues of unfair trade practices. It will be their responsibility to educate
customers in the society.
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Check Your Progress 1

1)

What do you understand by the term ‘Inordinate Delays 7

17.5 SUGGESTIONS FOR IMPROVING THE

CONSUMER GRIEVANCE REDRESSAL

In previous pages you came to know about the Limitations faces by the existing
provisions of CPAct, 1986. We shall now discuss the scope of improvement
could be made in the existing provisions:

1)

2)

3)

4)

The wide scope of the directions which can be given by the redressal
agencies under Clause (e) to (h) of Section 14 (1) of the Act would make
it possible for the State Commissions and the National Commission to
function effectively If they are empowered to initiate action suo-moto.
Experience has shown that some times no one comes forward with a
grievance before the redressal agencies in these matters and the redressal
agencies feel helpless, as they cannot initiate action on their own.

The Jurisdiction of the High Court and the Courts subordinate there-to
in respect of proceedings before the redressal Forum and the orders passed
by them deserves to be excluded by appropriate amendment of Article
323-B of the Constitution as well as the Act. It has been noticed over
the years that sometimes proceedings before the redressal agencies get
unusually delayed on account of orders made by the High Courtsin matters
relating to Consumer disputes and the object of the Act of ensuring
expeditious redressal gets lost.

The quantum leap in the number of causes brought before the redressal
agencies has resulted in over-burdening of the District Forum and the
Commissions. While on the one hand, it isindicative of consumer awareness
and their trust in these redressal agencies but on the other hand, their hopes
for early relief are belied due to the huge pendency of cases and the
consequential delay in their disposal.

Apart from the fact that absence of proper infrastructurd facilities like trained
and adequate staff, lack of proper space, library, furniture, stationery, etc.
contribute to these delays, the requirement in sub-section (2) and (2A)
of Section 14, that the President should be present of conduct each
adjudicatory proceeding and be a signatory to every order passed therein
resultsin cessation of its proceeding in his absence even of acasud nature.
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6)

There is urgent need to enlarge the District Forum and the State
Commissions by adding at least two more Members. The appointment of
the President and Members of District Forum and State Commissionsis
mostly being made by the State Governments on a part time basis. It reduces
the number of their working hours and in any case lessens the sense of
accountability.

The solution liesin making full-time appointment, on appropriate terms and
with adequate facilities for their functioning. Even If, for some reason, it
Is not possible to make full-time appointment, proper facilities for their
functioning and adequate amount of honorarium should be assured for them.
Suitable amendment is made in Section 10 (1) (b) and 10 (3) as well
as 16 (1) (b) and 16 (2) of the Act.

The powers granted to these bodies also seem to be not in proportionate
to the responsibility assigned to them. As aresult, in certain cases, these
bodies find themselves unabl e to discharge their functions effectively. The
absence of power to grant an interim order like injunction in appropriate
cases particularly those relating to discontinuance of some essential service
robstheredressal agencies of their efficacy in many instances. The National
Commission, the State Commissions, and the District Forum should be
conferred with this power specifically though if considered essential,
guidelines may be laid down in the Act like in the case of Order 39 C.PC.
or those contained in some Taxation Acts. Disobedience of the order should
be treated as contempt of court and made punishable like-wise.

Pecuniary jurisdiction of the Digtrict, State aswell as Nationd Commission
has been proposed to be enhanced to Rupees Fifty Lacs or up to thrice
the limit of such value as may be prescribed (from the current Rupees
Twenty Lacs), Rupees Ten Crores or up to thrice the limit of such value
as may be prescribed (from the current up to Rupees One Crore) and
Rupees Ten Crore and or up to thrice the limit of such value as may be
prescribed (from the current Rupees above One Crore), respectively.

Moreover, many other suggestions for effective implementation of the provisions
of the Act are as follows:

1

2)

3)

4)

5)

Educate consumers to devel op an understanding of their responsibilities as
consumers.

The consumer should organise together to develop the strength and influence
to promote and protect their interest.

The government should make and implement rules of punishment harsher
so that manufacturer and shopkeeper think twice before adopting fraudulent
practices.

A campaign should be set in motion to involve every consumer for making
them more conscious and aware of their right and responsibilities.

Government and other consumer agencies should make efforts in the
direction of propagandaand publicity of District Forum, State and National
judiciary established for consumer protection to make more and more
consumer aware about machinery for their greater involvement and to seek
justice in case of grievances.
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6) Redress procedure should be made more logical, easy enough to be
understood by alarge number of consumers. Further procedures shall so
design as to have easy handling and quick disposal of cases.

7) The unfair trade practice adopted by the large house must be included
in the act and consumers may have a choice between the forum and councils
for complaint.

o  The compensation must be specified in the Act. The compensation
should be based on the gravity of the offence and itsill effects on
the consumers.

« Theright of the healthy environment must be included for the better
environment of our beautiful world.

e TheCentral and State government must implement this act to support
consumer movement in the country.

e The consumer education must be vigorously developed in urban as
well as rural areas of the society.

« The government must take a strong step towards businessmen,
manufacturers, and traders who are involved in the mass media and
they should be debarred from all government assistance.

« Thegovernment should givefinancial support to registered consumer
associations for better consumer movement.

Check Your Progress 2
1) List outimportant suggestions for improving Consumer Grievance Redressdl.

176 LET US SUM UP

After going through the unit, you have gone through the generd limitations faced
by the Grievance redressal mechanism provided under the Consumer Protection
Act, 1986. The Act is unigue in coverage and compensatory in nature. But,
the success of the new legislation would, however, depends on removing the
lacunae in the act and considering the wealthy suggestions and ultimately on
its effective implementation by the Central and State government. Strong and
effective consumer movement is the need of the hour. It should be the way
of life for al the section of the society to be a being a real consumer. The
Consumer Protection Act, 1986 will ensure consumerism in the country. The
serious problems in various other aspects were al so discussed. These problems
indude:

o Inordinate Delays
o  Repeated Adjournments
o DdaysinAppointments



o Detailed Legal Procedures

«  Enforcement of Decisions

o Limited Award of ‘Punitive Damages and ‘ Costs
o Inadequate Infrastructure and Staff

Besdes dl limitations suggestions have been discussed for improving in Consumer
Grievance redressal mechanism.

17.7 KEY WORDS

Adjournment : A putting off or postponing of proceedings, an ending or
dismissal of further business by a court, legidature, or public
officid-either temporarily or permanently.

Punitive : Something that isinvolved with punishment.

Redressal : Compensation for injuries sustained; recovery or restitution for
harm or injury; damages or equitable relief.

Pecuniary  : Relating to money or involving a money penalty or fine.

17.8 SOME USEFUL BOOKSAND REFERENCES

1) Dr. R. K. Bangia — Law of Torts
2) Dr. J. N Pandey — Law of Torts

3) Consumer Protection Act, 1986 — Bare Act
4) Students Guide to Economic Laws by V. S. Datey

179 TERMINAL QUESTIONS

1) Discussin brief the limitations in the functioning of District Forums and
Commissions set up under Consumer Protection Act, 1986.

2) Discuss the proposa made by the panel for amendment in the existing
Consumer Protection Act, 1986.

3) What are Unfair Trade Practices? Give suggestions for that.
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